Prof Anne Bayefsky - 917-488-1558
Possible Paper topics – 

· Prof - 

· compare “quality” of periodic reports

· MD - 

· Effectiveness ICJ w/o an executive branch

January 15, 2004

Class Admin - 

· 2 texts – written by the prof

· www.bayefksy.com – everything is on the web – 

· www.un.org – is more up to date – some stuff comes from here

· UN document symbol numbers – CEDAW/C/2004/…
· UN hours – 10 :00 – 1 :00 and 3 :00 - 6:00

· She will give us hard copy of treaties
· goals of class - 

· what is the matter with the system / how can it be improved / is consolidation good

· How to complain to the UN? - 1.5B people can complain; only about 200 cases are raised per year ( people don’t know how

· Bringing a case + remedies – there will eventually be an int’l court of human rights

· consider – 

· Individuals can complain directly to – CERD + CCPR + CEDAW +  CAT (but not CESCR + CRC)

· use of legal levers / treaties depend on UN Admin structure

· all of the conventions have been approved by at least ¾ (??) members – why not more cases are brought

· How do politics influence

· No exam – 

· do one essay on one subject of students choice as long as related to the treaties (c/b on special rappatuers if connected) – must talk about law (not just politics pure and simple)

· 30-35 pages (with footnotes)

· due on last day of class (not after)
UN Visit – Committee for Elimination of Discrimination Against Women

· 3:00 – 5:30 (stay after 6:00 to talk to expert)

· Next week – they will be considering Kuwait – this will be the first time that Kuwait has presented a report
· today – they were asked the questions

· next week (when we go) – Kuwait will respond

· Badge – NW corner of 45th and 1st – in the badge / pass office (M-F: 9:00 – 12:45 and 2:00 – 4:00)
· go into UN entrance N of diplomat entrance

· enter building on ground floor – 

· go down steps to 1B to large room w/ book store

· look for corridor across from stairs

· through corridor into the cafeteria w/ immediate left to row of conference rooms

· find conference room 3

· Provisional agenda – is on the web

· Fri – Bhuttan – never reported before (10:30 to 5:00)

· Mon – informal meeting b/w UN experts and NGO delegates (3:00 – 4:30) – same conference room
· Tues – Nigeria 10:30 – 5 (break 1:30 – 3:00)

· Wed – Germany

· Thurs – AM ~ Bhuttan (replies) + PM ~ Kuwait (replies)
· Friday – Ethiopia
· www.un.org ( main bodies ( look for “daily journal” to find what is going on that day
About the UN - 

· UN handbook – put out by gov’t of NZ – useful for facts

· CEDAW Committee Process – 

· Country submit reports on Human Rights

· Experts gather information on a country – e.g., meet w/ NGOs

· Experts ask questions – only the experts can ask; 

· Countries respond – normally this is immediate; but new countries are given day or so to think before responding

· Sessions are normally open – but for when Experts are (i) debating which questions to ask and (ii) when deciding their conclusions to be reached

· UN Organization – 

· Security Council – 15 members (5 permanent) 
· General Assembly – 191 member states + observers (Palestine)

· Economic and Social Council (ECOSOL) – 54 members – m/b elected by the general assembly
· Comm on Status of Women 

· Comm. on HR – irrespective of countries own record on HR – 53 members m/b elected
political (above)

theoretically independent (below)
· Sub-commission on HR – 26 Independent Experts + the research organ of the UN (so has many profs)

· Special Rappateurs - cover special topics – 

· Comm on HR has to vote to appoint Special Rappatuer (but not identity until recently) 

· two types - 

· states – covering many themes; but there are 

· few exist (b/c no one wants to be under this) - political process prevents / eliminates many that should exist

· thematic – in all states

· more of these b/c easier to say generally than about a specific party

· Independent Experts

· working groups – most general analysis

· Treaty Committees ~ judicial structure to monitor implementation (cf below)
· Making an appeal – 
· scattergun approach – write to working group + scatter gun approach + CESCR + CCPR (and see what happens)

Treaty Process- 

· Treaty ratification

· Country report

· dialogue w/ TB (?)

Treaty overview - 

· Ratification - 

· signing and ratification are separate

· ratification means country voluntarily subjects itself to a treaty

· Treaties – each are overseen by a Committee
· CERD – Convention on Elimination of Racial Discrimination (1965)

· CESCR – Covenant on Economic and Social Cultural Rights (1966)

· CCPR – Covenant on Civil and Political Rights (1966)

· CEDAW – Covenant for Elimination and Discrimination Against Women (1979) – not approved by US
· CAT – Convention Against Torture (1985)

· CRC – Convention Rights of the Child (1989) – everyone except Somalia and US (access to reproductive health care + other conservative family values)
· CMR – Migrant Workers (pending)

· Int’l Bill of Rights ~ CESCR + CCPR + Universal Declaration of HR
· CESCR and CCPR were divided b/c of the cold war ( Soviets emphasized CESCR / West emphasized CCPR)

· Committee based – CEDAW is NY; others are in Geneva

· Individuals can complain directly to – CERD + CCPR + CEDAW +  CAT
For Thursday - 
· CEDAW/C/2004/I/2 

· CEDAW/C/2004/I/4/Add.1

· CEDAW/C/2004/I/4/Add.2
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Visit to UN – CEDAW Session

January 29, 2004

CEDAW visit – 

· perceptions - 

· political

· lack of enforcement

· lack of true dialogue

· need to keep people involved

· formalistic – pandering / kowtowing / groveling
· diplomatic

· no follow-up

· expertise in national law

· cultural respect / diversity

· process

· public

· need alt sources of info

· need broad understanding

· margin of appreciation – every country is given degree of latitude to apply legal responsibilities w/i their system w/o interference (from European Court of Justice)
· motivation for participation

· progressive realization

· size of room – too large for real interaction (but b/c there are no small rooms w/ translation facilities)

· location – NY v. Geneva – hardly anyone attends in NY 

· lack of objectivity

· lack of a tailored dialogue directed to individual States – 

· lack of specifics available to Committee – being forced to work w/ generalities

· consider – 

· we missed 2 sessions – intro + questions

· Kuwait got a break before having to respond b/c was an initial report

· why ratify CEDAW – 

· embarrassment

· marketing – internal and external (loans + business)
· ratifications peaked as world conferences on women occurred
· key – is being seen t/b on the right side of the equation + make a public sttmt that on good side of compliance
· US has not ( fear of criticism w/i institution that is not trusted

Treaty overview

· process - 

· signing / ratification

· very little bar to ratification – “dialogue to enforcement” ~ encourage + talk them in

· virtual universal ratification but mucho reservations

· initial report – 1-2 yrs after ratification + considered by treaty body in dialogue

· treaty body issues concluding observations – goes to the State

· periodic state report – 4-5 yrs later (2 yrs for CERD)
· some national outlet ( allows integration of H/R ideals into State society

· theory – 

· over time / through report iterations ( concluding observations will become more finely tuned

· create ongoing dialogue in diplomatic / friendly environment to keep countries coming back

· what is needed for process to work? – 

· showing up – quality / expertise of State officials who present

· CEDAW – wants highest government official possible to present to facilitate fixation of responsibility

· honesty – not so important if alternative source of info are present

· quality of report - not so important if alternative source of info are present
· alternative source of info - 

· reporting regularly – Bhutann did not report for 23 years
· issues – 

· looking for professionalism for HR in an overtly politicized environment

· how to move from focus on ratification to enforcement

· progressive realization on certain issues – UN moving from this b/c believe that countries can always do better

· need for different approaches to dealing w/ different types of societies
· national / sharia law as an excuse for not complying with treaty obligations

· these are standards that countries have voluntarily submitted to - 
· The Constructive Dialogue – 
· courteous ~ diplomacy ( want them to come back 

· Iraq - 

· consider UN involvement – how will group of non-democratic countries influence the introduction / management of democracy into a new state?

Sharia –

· is interpreted locally
· Sharia sits atop all of law ( even if international law is brought in, is brought in by national law which is below Sharia

· many countries ratify subject to reserving for conflicts w/ Sharia – this directly conflicts w/ ratification
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Christine Bradigan – Chairperson of Division for Advancement of Women

· Commissions - 

· e.g., status of women

· political bodies
· meet once per year

· develop global policy in a particular area

· Country Reporting to Committee – 
· initial report ~ baseline

· Committee – 

· examine carefully ??

· breaks questions up by ( 1-6 + 7-10 + 11-14 + 15-16

· have t/h report and delegation for committee to consider a country 

· summary records - 

· Role of culture - 

Beijing Platform 

· Committee charged w/ monitoring implementation

Better data – 

· excuses – culture + religion

February 12, 2004 

· see hand written notes – computer breakdown

February 19, 2004

Going Forward

· March 2 – Prof’s panel at UN – from 1-3 in Conference Room E

· March 4 – class will be at UN – s/b discussion on how to handle individual communications

Children’s Rights - 

· Dr. Cynthia Price Cohen

· worked with children since 1983

· Convention background - 

· initiative of Polish gov’t

· initiated during Year of the Child

· unique in foreseeing a role for NGOs

· Hardest issues for Convention – 
· age of combat

· freedom of religion

· US –

· signed both Protocols but not the Convention

· treats the Protocols as separate treaties apart from the Convention  
· why not ratify – Jesse Helms obstructed + far right concerned re interference w/ family
· treaty is a conservative document ( was drafted under the Reagan administration

· note that lots of the controversial wording was put in by US to specifically needle the USSR
· UNICEF – 

· very little participation in this

· concern for relationship w/ gov’ts if backlash (need good communications to further immunization / water actions)

· Abortion – Convention defines child as “human being below 18” ( thus each country defines what is a human being

· Day of Discussion – focused on indigenous people

· innovative tool?

· Indigenous Children – 3 articles in the Convention mention them (this is unique among Conventions)
· Art 23 ?, 30, identity?

· National Coalitions –

· often are local branches of international organizations

February 26, 2004

Going Forward 

Torture

· Felice ?? – 

· on Committee against Torture

· on Presidents US Commission for International Religious Freedom

· History 

· Tehran World Conference on Human Rights – 1968

· Torture was one of the forces unifying people to action

· Amnesty International – pushing for a convention on torture to go beyond Civil Political coverage (no good defn of torture in existing covenants)

· 1984 – first defn of torture appears

· Vienna World Conference - 1993

· Substantive Law of Torture
· Convention - 
· achievements – criminalizes torture + calls States to prevent

· debate whether body does more thru criminalization of torture (( using criminal justice) OR preventing torture (( reforming criminal justice)

· torture defn (Art. 1) – 

· what is severe?

· what qualifies as State sanction of torturous acts?

· excludes – pain / suffering from lawful sanctions

· this was thrown in to bring in Islamic countries wanting to continue flogging / cutting off hands / etc

· Amnesty Int’l – immediately asks for Special Rappateur not limited by this

· breadth of defn cuts both ways – 

· some see it as broad – (Art. 2) strengthens applicable rules by disavowing any justification
· others see it as too narrow ( exclusion of lawful sanctions is a roll back
· Cruel and Inhuman Treatment (Art. 16) – Torture v. ill treatment
· Private Inquiry (Art. 20) – only treaty body that undertakes on-site / in person inquiry
· tho, Soviet Bloc was adamant that no on-site interviews would occur

· Extradition (Art. 3) – no extradition allowed if personal risk of torture + no exceptional circumstances
· Working rules - allow atty to request interim measures to delay deportation pending appeal under the Convention

· Inquiries – only one per yr b/c UNHCHR says that Committee only has funding sufficient for one
· Optional Protocol – 
· allows surprise visits
· the best way to prevent torture is thru on-site inspections

· National Prevention Mechanisms – is valuable piece BUT is slowing ratification (b/c h/t/b established prior to ratification)

· establishes broader set of norms 

· needs funding

· Voluntary Fund for Victims – 
· Consider – 
· disappearance is a crime w/o end (continues until disappearance “rectified”

· is Committee a Court of Last Resort – 

· Immigration Attys – treat it as one

· Countries – vociferous in denying this

· looking at historical evidence makes it feel like a Court

· backlog – 

· state reports - 

· communications – 

· follow-up procedure – 

· is now in place

· So few ratifications – 

· 132 ratifications but still the major treaty w/ the least ratifications

· Follow-up – mechanism exists for those denied protection from extradition ( BUT never h/b used in practice

Themes – 

· Why Declaration on Disappearance – Committee rejected early disappearance cases as torture

March 4, 2004

· Visit to UN re women

March 11, 2004

Going Forward – 

· Badges available March 15 - 29

Marite Marquonin

· Background - Special Rappatouer + Peace Keeping Ops  

· Treaty Bodies Area – one of most structured areas of UN BUT one of least well known areas
· UNHCHR Issues
· Info / Analysis / Reseach Capacity - 
· Standards Setting - 

· Special Procedures / Extra-conventional Mechanisms (as opposed to Conventional / Treaty mechanisms) –
· ~ Special Rappatoeurs + working groups 
· pros – flexibility + maybe country specific or thematic + not bound by a particular law / convention

· cons - <> have impromptu of law / convention + needs local gov’t permission to come + not EEs of UN b/c not paid as such ?
· rich country cannot pay for special rapotteur to goto poor country

· Field Offices – 

· poorly / unpredictably / specially funded
· Promotion & Protection – 

· consists of - activities other than monitoring 

· e.g., ~ education + legal input + other capacity building + technical cooperation

· limits – still need gov’t permission / request to participate

· Truth & Reconciliation Conferences – 

· hired assistants to work with the attorney general + bring vulnerable groups into process

· a new area of the UN 

· Commissions of Inquiry (Truth & Justice)

· often times specified in a peace agreement

· more of a judicial mechanisms of inquiry to establish facts

· s/b international parties to maintain safe distance between governments resulting from peace agreement

· e.g., provides forensic scientists, et al

· really only produces the record of violation ( which can then be used by some other national / international party

· Mainstreaming – keep nagging until the 4 areas include HR automatically in the work that they do

· integrate HR into humanitarian & development work on the ground 

· PANEL ( better participation + accountability + non-discrimination + Equality (gender & other) + Local ownership

· social indicators – look to UNHCHR web site BUT it is really still a work in process

· key point – UN $$ follows where a common plan of action is in place ( UNHCHR ensures that HR concerns are included in UN’s approach to spending $$ in a country

· reform the Treaty bodies –

· recognize important / unique role – cannot be done away w/

· need better coordination + standardized reporting to reduce burden on States

· encourage States to join more Treaties w/o substantially more burden

· e.g., - 

· one comprehensive report – but may not generate the sought for focused national debate on each treaty topic

· CORE document – could be more comprehensive document 

· ( covers common issues + basic understanding  
· ( not updated very frequently

· Reform of Special Procedures / Extra-conventional Mechanisms – 
· they each have own procedures re visits

· goal – harmonize procedures

· UNHCHR – will probably have to increase help of these people
· Security Council & Mainstreaming of HR – 

· HR is integral to peace & security
· historically – SC members wanted to keep Peace & Security agenda separate from HR
· today – UNHCHR gaining better access to SC members ( briefing them before visits to countries

· goal – all peace keeping missions have mandate to ( promote & protect HR + 

· these are only a few words, but big difference b/c empower peace keepers to take proactive steps (rather than “just shoot only if shot at first”)

· what really helps is the mandate to protect civilians – though many do not yet recognize this w/i the mandates being used

· SC is meeting w/ Special Groups (NGOs + Special Rappertours) O/S Council Chambers
· terrorism – 

· remains undefined
· main issues – 

· root causes – often reference to this is less concerned about terrorism than to HR(??)

· HR violations as a consequence of terrorism

· have to fight terrorism w/ means consistent w/ HR – or O/W feed more terrorism

· Counter-Terrorism Committee – 

· hurdle – need right person to pitch issues to Committee
· 4 areas - Peace and Security + Development + Economic & Social Affairs + ???
· competition b/w UN actors – 
· consider – donors are imposing conditions re joint funding to encourage presence of better expertise ( this encourages agencies to work together

· Commission on HR – 

· is gov’t body representing governments

· is different that HR Committee 

· Teeth in the HR system – exists in the form of public shaming (tho many argue this is minimal)

· Goals for UN – improve cooperation b/w Treaty Bodies and Extra-conventional mechanisms - 
