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Introduction
· Terminology - 

· convergence – idea that various telecom mediums are coming together in ways / w/ consequences unexpected
· code ~ infrastructure

· consider that info tech and system design choices ~ central mode in which regulation occurs

· Policy - 

· Congress aware of discretion required of an agency to implement mandates ( if <> like, Congress can Δ
· Themes - 
· free speech rules vary by medium – consider confusion of the court in various cases

Common Carriers 

· C/L of Common Carriers
· Overview - 
· common for user to completely indemnify the common carrier (consider that TV / radio are impacted by content laws)

· duty – common carrier cannot refuse passage to anyone seeking services

· DUTY exists if both
· (i) the service is affected w/ the public interest
· affected w/ the public interest - the public comes to expect it BUT unclear when something becomes affected with the public interest

· (ii) non-discrimination in initially offering service voluntarily to all comers 

· voluntarily ~ makes terms presumptively efficient 
· C/L duty to carry passengers and freight – C/L duty exists for common carrier to pick up 
· C/L duty to provide express service to specific ExpressCo-
· RR may choose how to provide these SLA affords public all reasonable expresss accommodations

· duty to specific Expresscos arises only by legislation 

· Communications Act of 1934
· Common Carrier duty – 

· provide - every common carrier engaged in interstate / foreign commerce by wire / radio must ( furnish communication service upon reasonable request thereto + establish connections w/ other carriers + establish charges + provide facilities for operating 

· provision m/b just & reasonable – no discrimination allowed in charges, practices, classifications, regs,…
· applies re – use of common carrier lines of communications

· schedules of charges – must be published + limited ability to modify

· complaints – s/b forwarded to FCC

· Communications Common Carrier (Today’s Defn)

· defn - providing service so customers transmit intelligence by their own design / choosing Computer & Comm. Ind. v. FCC (DC 1982)
Telephony 

· Background 
· public switched telephone network (PSTN) – network for voice telephony
· consumes fixed amount of bandwidth for entire call

· local exchange carrier (LEC) – connected directly to the consumer
· inter-exchange carrier (IXC) – network operating between LECs

· cream skimming – new competitors cherry pick high volume connections to offer service below ATT prices (b/c ATT pricing higher through national rate averaging that is required as part of universal service)
· Challenges to Telephone Monopoly 

· ownership of telephone – ‘belongs’ to private consumer

· attachments to telephone – allowed SLA no public detriment
· restriction on attachment is an unwarranted interference w/ consumer’s right to reasonably use telephone IF used in a way ~ privately beneficial while NOT publicly detrimental (distortion of own conversation is not sufficient detriment)
· attachment of inter-network equipment – 

· allowed SLA – improves utility to user + no public detriment
· unreasonable –to prevent connection of equipment that improves utility w/o public detriment

· unduly discriminatory – to prevent attachment of 3rd party equipment when ATT allows attachment of same equipment mfrd by it

· FCC rejection of new services – 
· FCC has no general authority to require prior approval of tariffs for new services / rates

· FCC may reject a new service as being unapproved only if first finds that public convenience / necessity requires such pre-approval

· the public interest – is the ultimate test of industry structure

· FCC <> propagate monopoly for monopoly’s sake
· Divestiture
·  Break-up of ATT monopoly – 
· requires – ATT to divest LEC business

· new operating companies – provide LEC service
· size of resulting exchange areas – large enough to include contiguous areas w/ common social / econ characteristics BUT not so large to inhibit separation of intercity services from local exchange service
· limits on LEC OpCos – required to prevent same abuses ATT made ( can’t enter IXC service / other emerging info service areas
· lack of limits on ATT as IXC – OK b/c prior source of power was ATT control over OpCos (which allowed it to cross subsidize IXC services)

· need for Anti-Trust relief – b/c ATT used control over Local exchange facilities to prevent emergence of competition (discrimination + cross subsidization of inter-exchange services) + centrality of telephone network to our way of life

· Communications v. information services

· price / rate regulation - under Title II( SEC may regulate on common carriers engaged in communication by wire / radio
· communications common carrier ~ providing service so customers transmit intelligence by their own design / choosing (essential element ~ carrier undertaking to carry all people indifferently)
· telecom service (common carrier) ~ excludes activities where ( variety of services available + individualized decisions in provision of service + healthy competition in market by non-common carriers + policy suggests efficient use / full exploitation of telecom network served by no regulation

· federal pre-emption – applies where state regs interfere w/ achievement of fed reg goal
· Telecom Act of 1996
· obligations (§ 251) – 

· of telecom carrier ( interconnect  w/ facilities & equip of other telecom carriers

· of LEC ( not inhibit resale of telecom services + provide number portability + dialing parity to competint providers of telephone exchange services + right-of-way access (poles, conduits, etc) + reciprocal compensation for transport / termination services

· of ILEC (Baby Bells) ( same obligations as LEC + negotiate in G/F re LEC obligations mentioned above + provide interconnection + unbundled access + resale of ILEC services at wholesale rates + notice of Δs + collocation of required equipment
· interconnection - w/ ILEC network to telecom carrier for transmission of exchange services / access at any technically feasible point that is equal in quality to that utilized by the ILEC itself under reasonable & nondiscriminatory rates / terms / conditions

· unbundled access – non-discriminatory access for providing telecom services to network elements on unbundled basis at any technically feasible point …

· resale – the 3rd way carrier gains access to LEC network
· negotiation (§ 252) – voluntary ( mediation ( arbitration
· pricing (§ 252(d)) – 

· standard – just and reasonable + non-discriminatory
· interconnection / network charges ~ cost + reasonable π 

· transport / termination ~ must account for each carriers reciprocal recovery of costs …

· universal service (§ 254)

· Fed / State Board – to review
· principles – quality service + just / reasonable rates + access to advanced services + access in rural areas + …

· telecom carrier support - 
· Bell OpCo interLATA services (§ 271) - ??

· FCC Rules under 1996 Act
· The Rules - 

· unbundling ( all elements + pick and choose 
· unbundled <> require physically separate

· all elements rule – allows provider access to incumbent’s network elements even if does not own all elements of its own network (start-up competitor piggy backs off the incumbent)

· network elements - <> limited to physical / equipment of local phone service

· pick and choose rule – carrier gets access to any individual piece of equip it wants
· pricing ~ TELRIC – forward looking cost of operating hypothetical network w/ most efficient technology (Total Element Long Run Incremental Cost)
· FCC prefers cost standard (over π) ( better incentivize investment 

· combination of unbundled elements – LEC has to do per requirement of non-discriminatory access, but it gets reasonable compensation


· connection – IXC NOT required to purchase services where LEC customer asks for connection to IXC (FCC may conduct hearing)

· FCC Jurisdiction – Commission has authority to carry out 1934 Act’s provisions [§ 201(b)] ( reaches intra-state activities of an interstate carrier 

· Challenging the impairment Standard - 

· Internet Telephony 

· VOIP ~ info service – VOIP is b/c transmitting calls over internet requires carrier to “act on calls format / protocol (merely uses telecom service to deliver)

· exception (?) - FCC factors for telephony service IF ALL ~ Co holds self out as providing telephony + uses ordinary Telco CPE over public switched network (phone to phone requirement) + customers call normal tel #s + transmit customer info w/o Δ in form / content
· state pre-empted – Congress expressed clear intention in amended 1934 Act that info services remain unregulated
Broadcasting 

· Guiding themes 

· free press – we use to receive news / entertainment 
· limited spectrum – electromagnetic waves measured by frequency (wave length) denominated in Hertz
· higher frequency waves ( more cycles / second ( carry more data

· limited time (24 hrs) v. need to advertise (can’t simply add another page like newspapers
· diversification of ownership

· renewal – no private property rights + BUT public interest served where broadcasters have some expectancy of renewal (to encourage investment) ( 1996 Act codified renewal expectancy by eliminating comparative hearing
· standards of superior service – incumbents re-investment of π to service of viewing / listening public + diversity of ownership _ independence from gov’t influence
· … as a Regulated Entity 

· Court restricts gov’t regulation of broadcasting - Hoover v. Intercity Radio (1923) – 
· SoC issuance of licences is mandatory / administerial - not discretionary

· Court continues to restrict gov’t ability to regulate broadcasting - US v. Zenith (1926) – 
· Court restricts gov’t ability to bring charges for licence violations

· SOC can’t have authority b/c Congress established no standard t/b applied

· recognizes property right in spectrum - Tribune Co. v. Oak Leaves Broadcasting Station (1926) – 

· property notion ( first comer ~ first taker + key value is ability to sell 
· Prof - parallel to telephone ( WGN has accumulated a valuable network and should be shared
· FCC protects the public / defines what is best (~ anti-property notion) - FCC v. Pottsville (1940) – 

· Court – 

· standard ~ public interest, convenience, & necessity standard

· FCC determines what is best / protects public
· no right of priority where FCC makes a mistake re issuing a licence (~ Court punts)
· Prof – there is no content to notion of “best” + Court is punting to the Exec branch + era is all about believing in the executive branch + Court is going 100% away from notion of property ( Gov’t owns the spectrum
·  FCC may prohibit network exclusivity + Free speech <> right to broadcast b/c of scarcity - NBC v. US (1943) – 

· Facts – MBC is trying to become a network (wants to broadcast World Series) + FCC issues chain broadcasting rules (networks cannot exclude stations from broadcasting other networks) + NBC challenges

· Court – 

· FCC chain broadcasting rules – Court punts ( 1934 Act  authorized FCC to regulate against problems of chain broadcasting

· First Amendment – right of free speech <> include right to broadcast b/c of inherent scarcity
· Dissent – FCC exceeds authority ( not reviewing the applications but the state of the broadcasting industry as a whole
· Prof – consider war time + this is the high time of FCC ability to regulate + all subsequent cases on FCC ability to regulate content reference this case
· Licensing spectrum allocation 
· key issues – what to give away + minimum criteria to establish qualified applicants + how select best applicant + what term / conditions to grant licence
· Free speech issues
·  denial of licence is not abridgement of free speech ( merely exercise of Congress regulatory power - Trinity Methodist Church v. FRC (1932) – 

· Facts – Trinity appeals FCC’s denial of broadcast licence

· Court – 

· Def may exercise free speech 
· Def may NOT unilaterally appropriate tool of interstate commerce to pursue free speech

· license renewal ( requires full comparative hearing (presumption of renewal NOT valid) - Central Florida Enterprises v. FCC (1979) – 

· Facts - CFE did everything wrong + legitimate competitors came in + FCC renewed nonetheless

· Court – upholds decision to renew 

· Prof – Court is unconvincing + both aspects of doctrine (FCC defines public interest + always renews)
· today – 1996 Act eliminated need for comparative hearings

· fairness doctrine is constitutional (so gov’t can impose duties on those it licenses) - Red Lion Broadcasting v. FCC (1969) – 

· fairness doctrine – when public issues presented on broadcast ( adequate coverage of both sides + coverage m/b fair coverage
· fair coverage ~ accurately reflect opposing views (at broadcaster’s own exp. if no one else pays)
· Facts – FCC rules require broadcasters to fairly cover public issues

· Court – equitable public access to vigorous debate of public issues  (viewer right trumps broadcaster right)
· differences in new media justify differences in First Amendment protections

· broadcaster’s free speech rights do not snuff out right so others

· risk – broadcasting provides a greater voice + hurdle of technology / scarcity of spectrum prevents equitable access

· no one has 1st Amendment right to monopolize a radio frequency

· people have right to free speech by radio + right to have radio function consistent w/ 1st Amendment ends

· key issue – right of public to receive suitable access to social, political, … ideas

· concern that doctrine will inhibit coverage of controversial issues is speculative

· Prof – 

· Newspapers
· Tornillo – FCC regs requiring 50 word response to political views is not allowed b/c paper is not a common carrier

· actions are limited by state law – tort, defamation (w/ exceptions), libel, obscenity …

· case simply says that television is not newspaper + fairness doctrine (which could not apply to newspapers) applies to television
· never repealed ( is still valid law – especially notion that different mediums get different free speech protections

· case is based on limited spectrum

· radio and TV stations support the continued application of the fairness doctrine – 

· can compel carriage by cable carriers (who reach the wealthier segment of the population)

· right to be carried keeps them alive

· fairness doctrine recognizes a pre-eminent position of over the air client purpose broadcasting

· this position supports their claim that need to have must carry protection

Cable 
· FCC Jurisdiction
· FCC protects broadcast in public interest from demise by CATV / cable- Carter Mountain v. FCC (DC 1963) – 
· Facts –FCC refuses to grant licence to “common carrier by radio” seeking to retransmit television signals to remote CATV systems + Carter Mountain (seeking the license) challenges FCC denial
· Court – issues ( responses … 
· i) application of radio broadcast law to common carrier licensing ( FCC regulates both radio and broadcast + was w/i reasonable in considering use to which a licence w/b used

· ii) FCC’s reason for denying licence was improper extension of authority ( this is OK b/c FCC acting to protect local station in public interest and allowed appeal to PL
· iii) FCC denial ~ unlawful censorship of 3rd party CATV operator ( no standing to raise
· iv) sufficient FCC findings re: conclusion of risk to local station ( YES it exists, CATV would put broadcast out of business and viability of broadcast is in public interest
· Prof – 

· key point is that CATV was using a technology O/W previously covered by FCC

· whole justification of broadcast regulation is limited spectrum (but Cable does not have this issue)

· FCC has ancillary jurisdiction to regulate cable - US v. Southwest Cable (US 1968) - 
· Facts – FCC issues non-duplication rules (CATV must transmit broadcast originating signals w/i area + CATV cannot duplicate broadcast programming for 15 days) + CATV challenges FCC jurisdiction

· Court – 

· nothing in 1934 Act prevents FCC jurisdiction over Cable (despite FCC’s own reservations)

· Congress gave FCC a ‘unified jurisdiction’ and ‘broad authority’

· reasonable concern ~ risk that explosive g could impede local broadcast goals (wider use of UHF and greater use of channels reserved to education)

· ancillary jurisdiction - FCC has jurisdiction over all interstate communication by wire/radio

· BUT - limited to those things reasonably ancillary to effective performance of FCCs various responsibilities for regulating broadcast television

· Prof – 

· recall ( broadcast television needed regulation to allocate spectrum

· first case ( Court doesn’t quite no what it is doing
· Cable not a common carrier – use of only ancillary jurisdiction means cable is not a common carrier

· Retransmission and Copyright Conflicts
· CATV retransmission is not C/R violation - Teleprompter v. CBS (US 1974) – 
· Facts – Def intercepts / exports / imports PL broadcast programming + PL sues re C/R 
· Court –
· not a C/R violation – Def CATV innovations raised by PL (own program devel + advertising + interconnection w/ other CATV systems) have no bearing on the C/R issue
· importation of distant broadcast signals <> alter function CATV performs for customers (as far as C/R law is concerned) ( reception / re-channeling is a viewer function

· distinguish Fortnightly – CATV does not have same editorial control over content as a broadcaster (CATV is more like a conduit for existing material than a producer of discrete material)
· Douglas – must respect discrete TV markets + CATV broadcast via the cable device
· Prof –

· thinks cases were right ( b/c C/R owner puts it out there t/b shared by all
· critics – whole principle of C/R is control over how it is used (and being paid for its use) 

· S/C got it wrong twice before Congress passed new law to over rule it

· Anti-Siphoning 
· Anti Siphoning Rules – limit cable ability to broadcast sports / films, depending on age and broadcast history

· goal – limited spectrum + protect certain scarce programming from being bid away from free broadcast TV by potentially profitable subscription programming
· siphoning – when event / program currently on free TV is purchased by cable operator to show on subscription TV
· Anti-siphoning rules rejected - HBO v. FCC (DC 1977) – 
· issue – validity of the pay cable TV rules

· court – 

· Communications Act may actually require FCC to regulate subscription TV to protect the public interest

· BUT public good alone is not justification for any and all FCC regulation

· FCC self says has no authority to regulate program formats (and this is what the anti –siphoning rules do by limiting showing of films / sports on cable)
· format regulation – w/b analogous to common carrier rules for cable

· future FCC regs must show that objectives of cable regulation are same for which FCC oucld regulate broadcast media (if 1st amendment at issue ( must also identify the harm to avoid)

· Must Carry
· The Rules (1972) – 

· requires – CATV must carry - all broadcast stations licensed to operate w/i 35 miles of cable’s home community or O/W viewed significantly therein + education stations of Grade B strength + specified # of community channels
· goal – protect local broadcasters
· intermediate scrutiny applies to must carry rules - Turner I – content neutral regulation sustained if ( advances important gov’t interests (unrelated to suppressing free speech) + <> burden subst. more speech than necessary to achieve interests
· Must carry rules OK b/c ( further important interest + <> subst. burden too much - Tuner II v. FCC (US 1997) 

· must carry rules do further important gov’t interests – 
· Congress interest ~ preserving ,ultiplicyt of broadcasters to ensure all households have free access to info / entertainment w/ those who subscribe to cable
· Court buys Congress findings of risk / serious fin difficulty to broadcasters if cable not required to carry
· must carry rules <> burden subst. more speech than necessary (the “fit” test) – 

· effect of must carry on CableCos ( limit editorial discretion + harder to compete for carriage on remaining channels
· Court finds ( evidence shows really no substantial affect on CableCo’s from must carry rules

· HOLD – no 1st Amendment breach - 
· Leased Access & PEG 

· Leased Access rules struck down  - Midwest Video v. FCC (US 1979) 

· issue – ancillary jurisdictional validity of FCC rules requiring 3,500 subscribers cable systems to make available facilities / equip

· court – 

· FCC rules moves content control from cable operator to public lessees ( makes cable common carrier
· legislative history of Radio Act / Communications Act ( Congress intended to leave journalistic discretion w/ licensee

· cable operators now recognized as having editorial discretion over their content

· Congress historically limited FCC authority when it comes to content control

· requiring common carriage by cableco’s must come explicitly from Congress 

· mandated by 1984 Cable Act – 

· leased access - Congress explicitly requiring common carriage of cableco’s for potential upstart competitors 

· PEG – Congress allows municipal franchisers to require public / educational / gov’t (PEG) access (but is optional)

· 1992 Act 

· DBS – must reserve 4 to 7% for educational / info programming

· vertically integrated CableCos – prohibit vertically integrated programmers from discriminating
· leased access + PEG + DBS rules are OK - Time Warner v. FCC (DC 1996) – 
· leased access is OK b/c TW showed no real harm - 

· intermediate scrutiny applies

· goal is fostering widest diversity (~ sources / not content) of info sources

· TW argument that leased access space won’t be used ( means no possible of injury (so no problem)

· PEG is OK b/c provision really has limited effect – 

· municipal franchiser’s already exercising authority to require PEG
· new rules just prevent States from possibly pre-empting this right in the future

· since note requiring franchisers to require this ( no 1st Amendment issue unless localities so infringe (but no ripe issue of this)

· DBS is OK
· gets lower scrutiny b/c spectrum scarcity ( 

· public interest - right of public to receive  broadcast trumps rights of broadcaster to exercise control

· fit / reasonable means - YES
· 1996 Telecom Act 

· reduced entry barriers – allows TelCo’s to offer cable serves and choose how t/b regulated
· sunsetting rate regulations – reduces rate regulation of CableCos as “real competition” emerges

· First amendment

· Red Lion first amendment theory <> apply to cable - HBO v. FCC (DC 1977) – b/c of absence of ( physical interference + scarcity
· Cableco’s as common carriers

· Cablecos w/b common carriers only by Congressional mandate – see above Midwest Video v. FCC (US 1979) 

· New challenges - satellite 
· satellite subject to C/R infringement in way cable never was - CBS v. Primetime – 

· issue – C/R infringement by Primetime for rebroadcasting CBS programming

· Court – 

· Satellite Home Viewers Act – requires compulsory licence + narrow exception to to network C/R over programming for delivery to “unserved” households
· Primetime failed to ensure limited access to unserved viewers (only uses a questionnaire)

· presumption of irreparable harm applies if C/R infringement occurs

· Debolt – 

· remember that CATV got around C/R by claiming no injury / benefited all b/c merely re-transmitting content ??

· BUT – less displacement of established broadcast players ??

· New challenges - ownership limitations (vertical / horizontal)
· the rules –

· horizontal (operator scale) – 
· 30% -limit on number of subscribers that MSO CableCo can reach in a market

· excludes subscribers to service franchised after Oct 20, 1999 (when rules adopted)

· main affect ( limit acquisition of subscribers through merger / acquisition

· vertical – 
· 40% of channel capacity up to 75 channels (no limit for channels above 75) 
· limits # of channels on cable system that c/b occupied by programmer in which CableCo has an interest

· so max channels reserved for programming by non-affiliates ~ 45 (75 x .60)

·   ownership attribution -  
· horizontal / vertical rules rejected + attribution rules revised – Time Warner v. FCC (DC 2001)

· Court – 
· public interest - claimed by FCC ~ public interest in exposure to diversified sources of info / entertainment
· 30% horizontal limit - REJECTED – 
· limits CableCo speech rights by limiting # of viewers to whom can speak
· FCC <> present evidence of substantial risk of collusion to which rules (or 30%) are aimed ( assumptions are mere conjecture
· FCC may act to ensure that no company can single-handedly drive a company out of business ( 
· Congress only guaranteed programmer has at least two viable conduits for program O/P
· BUT FCC <> make sufficient findings re risk of collusion or O/W unfair competition
· FCC failed to identify a non-conjectural harm

·  while every additional voice might enhance diversity ( marginal additional may not be sufficient to qualify as sufficient governmental interest
· 40% vertical limit – REJECTED – 

· FCC simply made up the 40% amount
· FCC <> prove that rule does not burden substantially more speech than necessary
· ownership attribution – 

· generally – see 86-88

· MI exemption – FCC put forth no justification for eliminating this ( m/b added back

· no sale criterion (of insulated ltd partner) – REJECTED b/c no relation to goal …?
Internet
· Architecture & non-regulation
· misc. issues - 

· internet ~ network that follows end-to-end design (ala electric grid) ( anyone w/ proper equipment can just plug in

· plasticity ~ ability of system to evolve in a number of ways

· internet as unregulated service – 
· consider Telephony – common carriage + natural monopoly required to avoid duplication / ensure low P to consumers

· existence of natural / inherent competition reduces need for regulation

· ICANN / governance - 
· ICANN / governance issues
· misc. issues – 

· int’l interests ( jt. mgmt + potential competitors
· ICANN / DoD responsibility
· mgmt of DNS
· 3 letter gTLDs <> protected speech - Namespace v. Network Solutions (2nd 2000) - 
· Issue – Anti-trust / 1st Amendment violations alleged against NwS for failing to add requested gTLDs
· Court – 

· existing three letter gTLDs (.com. org, et al) <> protected speech ( due to limit expressive content in 3 letters
· future gTLDs might be protected speech 

· C/A rejects D/C analogy to telephone numbers (which do not represent protected speech)
· domain name registration <> gov’t service – William Thomas v. Network Solutions (DC 1999)
· Issue – does Indep. Offices Appropriation Act apply requiring registration fees comport w/ set criteria

· Court – NO 

· not gov’t service b/c Congress <> require NSF / other agency to register domain names

· registration fee <> involuntary tax b/c fees ~ paid b/w willing parties

· NwS <> state actor –  National A-1 Advertising v. Network Solutions (DNH 200)

· Issue – did NwS barring of domain names w/ 7 bad words constitute impermissible gov’t suppression of free speech

· Court – NO b/c NwS not a state actor

· no evidence gov’t evaded its responsibilities by delegating to private parties

· gov’t role in development of privately accessible internet is of facilitation / NOT delegation of responsibility 

· gov’t <> impose regulatory restrictions on domain name registration

>>>>>>>>>>>>>>>>>>>>>>>>>>>
· Reno v. American Civil Liberties Union (US 1997)

· issue – Constitutionality of stat provisions to protect minors from offensive / indecent material

>>>>>>>>>>>>>>>>>>>>>>>>>>>

· Trespass to Chattels  
· general comments on trespass – 

· represents a compromise solution – C/R requires fixed medium; patents <> protect disembodied ideas

· custom – unclear whether course of conduct can give rise to implied intent t/b bound

· risk of propertization (i.e., implicit in trespass claims) – 

· “anti-commons” attitude impedes business where property rights become too fragmented

· network effects may be enhanced where less right to exclude is allowed

· nuisance – 

· may be better property theory than trespass

· allow exclusion of unreasonably costly uses of a server

· problem – nuisance traditionally applies to real property / not chattel
· use of network to send e-mail beyond network owner’s consent ~ trespass - Compuserve v. Cyber Promotions (SD OH 1997)
· Issue – does trespass arise from sending unsolicited mail over Compuserve’s network to Compuserve customers after repeated efforts by Compuserve to end transmissions
· Court – 
· trespass to chattels – includes unauthorized use of personal property
· conversion (under OH law) ~ does not require actual possession / mere exclusion of owner’s rights is sufficient
· electrons ~ sufficient tangibility to support trespass
· harm – arises from unsolicited e-mail (~ utility of e-mail / business reputation of Compuserve / G/W of customers)
· BUT consider – 
· has network owner exhausted all available means of technological self help
· network owner can create privilege in w/b trespasser by consenting to use of property 
·  any unauthorized use of network is sufficient for trespass - EBay v. Bidders Edge (ND Cal 2000)
· Issue – Does BE use of spiders on EBay constitute trespass sufficient to support preliminary injunction
· Court – YES – injunction granted
· trespass claim lies where party using network exceeds the scope of previously granted consent

· liability for trespass - arises from any diminishing of condition / quality / value of personal prop.

· EBAY networks are private property to which it grants conditional access (ala a store front)

· any unauthorized use of EBay property is sufficient imposition to support Trespass claim (b/c it bars EBay from using whatever tiny fraction of capacity is utilized by the unauthorized use)
· if B/E activities left unchecked ( will encourage others to mimic ( will cause irreparable harm (lost π and customer G/W from lower system performance / availability / data loss)
· minimal obstruction is allowed (trespass requires some minimal obstruction of functionality) - Ticketmaster v. Tickets.com (CD Cal 2000) – affirmed by C/A 9th 
· Issue – trespass when T.com uses spiders / deep hyper-linking to shuttle customers to Tmaster 
· Court – 

· taking factual info from a public source <> trespass

· trespass to chattels – requires physical harm to the chattel or obstruction to basic functionality

· Tmaster <> show sufficient evid. of obstruction of basic functionality to support trespass claim

· In rem action against a domain name

· allowed under the ACPA – Mattel v. Barbie-Club.com (SD NY 2002)

· Issue – Mattel in infringement action against domain names that it claims infringe on its TradeMarks

· Court – 

· Anti-cybersquatting Consumer Protection Act allows in rem action against domain name itself where in personam jurisdiction not possible

· jurisdiction – either where ( domain name registrar sits OR documents sufficient to establish control over the domain name are established w/ court

· Mattel loses on procedural grounds (brought case under wrong section of ACPA)
· general observations (Struve / Wagner)

· no cases exist where ACPA in rem jurisdiction applies and is constitutional

· if jurisdiction is ever Constitutional under ACPA ( in personam jurisdiction will always exist

· authors argue (w/o support) that presence of domain name <> create sufficient minimum contacts

· jurisdiction by necessity – does not apply where suit may be brought in a foreign court (only applies where no other court could hear a case)

· ICANN dispute proceedings – provide the same access to (non-judicial) proceedings as ACPA
· Encryption and First Amendment Issues - Skipped
Broadband

· Regulatory Classifications  

· Defn – 
· cable service – one way transmission of video programming and other programming services AND any related subscriber interaction

· regulated by municipalities + pays franchise fee + no universal service access / charge + must permit leased access of channel capacity
· telecom service – offering for a fee telecommunications 

· telecommunications ~ transmission of user’s choosing between two points

· regulated by FCC / state PUCs + common carrier + 

· common carrier – must furnish communications service upon reasonable request w/o unjust / unreasonable discrimination + must interconnect w/ other telecom carriers + ILECs must unbundled / sell elements at discount

· information service – offering capability for [manipulating] information via telecommunications

· regulated by – unregulated (by FCC and States pre-empted) + no universal service access / charge
· advanced telecom capability – high speed, broadband telecommunications (irrespective of medium)

· regulated by – nothing (tho Telecom Act (§ 706) requires FCC & PUCs to promote deployment)
· CableCo providing internet service over commingled facility <> telecom acrrier - National Cable v. Gulf Power (US 2002) 

· Issues – 
· does FCC jurisdiction to regulate rates under Pole Attachment Act (PAA) reach cable / broadband / wireless telecom (“commingled services”)

· which rate applies to attachments for CableCos’ cable modem service
· cable rate – % of cost of pole
· telecom rate – generally higher + apportioning a greater base (?)
· Court – 

· FCC jurisdiction over CableCo Attachments - YES
· PAA – allows FCC to regulate justness / reasonableness of rates / terms / conditions of pole attachments

· strict textual interpretation ( any attachments “by” CableCos are covered ( SO commingled services are covered

· applicable rate for Cableco internet attachments – is cable rate
· FCC & court did not decide whether commingled internet service is actually cable service

· CableCo providing internet service over commingled facility <> telecom carrier

· since not telecom service ( cable service rate applies by default
· FCC jurisdiction over wireless attachments – YES
· provider of wireless service is a telecom service provider is covered by PAA
· cable modem service  ~ telecom service + info service <> cable service  - ATT v. Portland (9th 2000) – 

· Issue – can local cable franchisor require open access to CableCo’s broadband transmission facilities

· Court – local franchiser cannot regulate b/c internet access over cable is not cable service
· DoJ and FCC approved merger of AT / TCI after rejecting any open access condition 
· cable service (per Communications Act) ~ one way transmission of video / other programming and any subscriber interaction required to use such programming

· may not be offered w/o a franchise

· internet access – is NOT cable service b/c inherently involves two way interaction

· ISP internet service – is information service (a user of telecom services)
· broadband access (the pipe) – is telecommunication service ( allowed by Comm Act 
· ( no franchise required (and local franchisor cannot limit service by conditioning on open access)
· cable modem service  ~ info service <> cable service  - FCC Order (2002) – OVERRULED by Brand X below
· cable modem service  ~ telecom service + info service <> cable service - Brand X v. FCC (9th 2003) – 

· Issue – 

· Court – 
· FCC position was

· ( cable modem service ~ info service (<> cable <> telecom)

· ( DSL ~ not designated t/b info service

· BUT court says ( Portland precedent controls

· cable broadband service ~ telecom service + info service

· FCC Jurisdiction – 

· FCC may rate regulate cable modem attachments to poles - National Cable v. Gulf Power (US 2002) - see above
· Obligations to Interconnect & Un-bundle  

· DSL services provided at retail ~ subject to resale obligation (DSL at wholesale is not) – FCC report (1999)
· Advanced telecom services ~ subject to same obligations as regular telecom services – Assoc of Comm Enterprises v. FCC (DC 2001)
· Issues – challenges FCC approval of license transfer in merger of SBC & Ameritech w/o requiring resale of “advanced communications services” (through use of subsidiary company)
· Court – 

· resale obligations at issue were intended to facilitate opening of ILEC markets
· FCC has authority to forebear application of rules only after showing that ILEC markets fully open

· in this case ( FCC is effectively prematurely forbearing through structural means
· Congress treated advanced telecom services same as regular telecom services
· DSL ~ information service ~ telecommunications <> telecommunications service – FCC report (2002)
· Deployment Incentives  

Anti-trust 

· Illegal Monopolization in S/W under Sherman A/T Act  - 
· illegal monopolization – requires ( possess monopoly power in relevant market + willful acquisition / maintenance of that power (<> just from superior product / business acumen)
· monopoly power – power to control P’s / exclude competition … 
· ( present  if can (raise P’s substantially above a competitive level + inferred if ( (firm possesses dominant market share (40%-50%) AND BtE exist) + predatory pricing (m/b more than P < cost)  

· ( BUT courts skeptical of inferring power from design Δs (~ judicial deference to innovation)
· relevant market – includes all products reasonably inter-changeable now / in near future by consumer for same purpose

· willful acquisition / maintenance – any exclusionary acts ( predatory pricing + 
· intellectual property rights – NOT justification for violating A/T laws
· ???? 
· Trinko – decided during class 

· Liebman – 

· 3 Justices - no standing for Trinko

· 6 Justices – went to the merits saying ATT cannot sue Verizon (big victory)

· key point – monopolies are not necessarily illegal + for 100 yrs telephone was a valid monopoly (~ can’t sue for being a monopoly in the past) + 1996 Act remedies are sufficient to address injury claims related to tele monopolies

Universal Service - Skipped
Obscenity, Indecency and the First Amendment 
· Basic law – Miller 
· First Amendment protection of obscenity – 
· obscene material – 
· not directly protected
· indirect protection ( state stats regulating even obscene materials m/b limited b/c of inherent dangers of regulating any form of expression

· State regulation of obscenity – 
· legitimate interest - states have this in regulating obscene material when dissemination may offend unwilling recipients

· only if – regulate works re: sex conduct + ltd to works portraying sex conduct in patently offensive way + not impact works w/ serious lit / art / political / scientific value
· basic test –

· would avg person applying contemporary community standards find work appealing to prurient interest

· does work describe / depict sex conduct in patently offensive way specifically defined by the state stat

· does work lack serious lit / art / … value


· National standard – cannot exist b/c country too big / diverse

· Telephony 

· First Amendment – 

· no protection of obscene speech 

· indecent sexual expression is protected (if not obscene)
· Standard for obscenity - 
· <> national standard BUT sender bears burden of meeting the local standard in every place it sends to
· Strict Scrutiny – 

· ends (compelling interest) – protecting the psychological well-being of minors is sufficient

· means (narrowly tailored) – not met where invalid effect of limiting adult access to protected indecent material
· Broadcast 

· law of nuisance – 

· context m/b considered
· law “channels” behavior rather than prohibiting it
· FCC censorship – 

· § 29 Radio Act 192 denies FCC advance control over editorial content 

· BUT no barrier to FCC reviewing already completed broadcasts re - licence renewal + sanctions for  

· defn – 

· obscene – includes having prurient appeal

· prurient appeal - ??
· indecent – mere non-conformance w/ accepted standards of morality


· First Amendment – 

· re nuisance ( context (in addition to content) of speech is relevant to determining protection (“are words of nature & used in circumstance that create present danger of evils Congress has right to prevent?”)
· broadcast medium – 

· receives the most limited first amendment protection
· key factors – uniquely pervasive presence in everyone’s lives + uniquely accessible to children
· FCC view of Broadcast Indecency  (Policy Statement of April 2001)

· finding of indecency - involves two steps

· i) content must be indecent – describe / depict sex / excretory acts or organs

· ii) manner of display – m/b patently offensive per contemporary community standards

· patently offensive – context is critical (explicitness / graphic nature + dwells on / repeats focus on indecent content + pandering / titillating / presented for shock value)
· community standard – not local + is of an avg broadcast recipient
· enforcement – 
· requires - complaint t/b made (w/ tape of program + date / time + station call sign)
· possible actions – dismissal + Letter of Inquiry + Notice of Apparent Liability for $$ forfeiture + referral to full Commission 
· Violence – 

· violence and obscenity are distinct categories of objectionable depiction

· obscenity ~ proscribed b/c offensive

· violence ~ central interest of humankind + recurring theme of high and low culture

· locality must show compelling interest in regulating violence

· Cable & Satellite 

· strict scrutiny - 

· applies to - content based speech restriction + irrelevant that statute only partially limits speech
· means (narrowly tailored) – when a feasible less restrictive alt. is available ( gov’t must show alt. w/n/b effective

· feasible – does not matter that ( requires consumer to take action + inconvenient + imperfect some of the time

· cable v. broadcast – 

· cable can block unwanted channels by household

· Pacifica broadcast concerns less relevant b/c blocking means gov’t not deprived of authority to regulate

· criticism of bifurcation – scarcity of broadcast spectrum is no longer an issue + both are equally intrusive + both are equally accessible to children
· Cable control over indecent programming - 
· Permissive regulation on leased access – is OK
· parallels to Pacfica – cable channels have uniquely pervasive influence + patently offensive material can confront unwanting viewers

· ends (compelling justification) ~ protection of children 
· means (narrowly tailored) ~ permissive nature of gov’t empowerment means that cable’s power to regulate restricts less speech than Pacifica
· Prof – plurality really rationalizes for editorial control (~ free speech of cable owners)
· Required segregation / blocking on leased access – is unconstitutional

· means (narrowly tailored) ~ less restrictive alt. is available in V-Chip

· Permissive cable regulation of indecency on public access – is unconstitutional

· ends (compelling justification) ~ gov’t <> show problem of offensive program to children

· additional factors - cable <> historically have editorially control over P/A + P/A programming traditionally subject to mix of public / private control + too great a risk that cable veto would exclude too many borderline programs

· V-Chip – 

· requires – 

· 1) development of TV ratings system – rating content (evaluative v. descriptive) + who decides + constitutional issues 

· 2) TV distributors encode programming w/ ratings 

· 3) TV sets mfred w/ V-Chip – exemption of PCs + V-Chip not compatible w/ transmitting video over internet

· other issues – 
· effectiveness – seems few people are using it

· value judgments as to what is bad – racism v. violence v. obscenity
· Internet
· Strict Scrutiny - 
· means (narrowly tailored) – statute is sufficiently narrowed when includes BOTH – serious value prong + prurient interest prong 

· COPA is OK b/c ( limited to material displayed on WWW + only re communications made for commercial purposes + restricts on material harmful to minors + availability of affirmative defenses
· for commercial purposes – if person engaged in business of making the questioned communication

· material harmful to minors – any communication that both ( avg person applying community standards finds pandering to prurient interest + depicts sex act / organs in patently offensive manner + lacks serious art / linguistic / … value

· affirmative defenses – restrict acces to minors w/ any of ( credit card + digital age certificate + any other reasonable measure
· national standard – 

· publisher bears burden of meeting the standard that applies in any community it enters
· if publish to everyone on web ( must meet standard 

· required filtering by libraries – strict scrutiny - applies b/c CIPA ~ content based

· ends (compelling justification) – 

· protect minors from obscenity - YES

· protect unwilling viewers – maybe / not foreclosed
· prevent unlawful / inappropriate conduct – NO – not a sufficient basis for restricting free speech under strict scrutiny

· means (narrowly tailored) – 

· gov’t may not justify restriction of protected speech by arguing necessary to suppress unprotected speech

· some de minimis infringement of protected speech c/b allowed

· filtering generally - 

· 3 possible approaches – software analysis + human analysis + site labeling
· efficiency – 

· precision – over-blocking
· recall – under-blocking
Privacy 

· Telephone
· Reasonable Expectations – Smith v. Maryland ()

· Electronic Surveillance – 

· Law Enforcement – US Telecom v. FCC ()

· Broadcast – Skipped

· Cable – Skipped 

· Internet 

· E-mail & employment – Smyth v. Pillsbury 

· FTC  - In re Doubleclick ()

· FTC – Bartnicki v. Vopper ()

· DMCA – RIAA v. Verizon ()

Intellectual Property - Skipped
Indecency, Obscenity, and Dial-a-porn - Sable Communications v.FCC (US 1989)


Issue – Constitutionality of amended § 223(b) of Communications act of 1934 outright banning indecent + obscene dial-a-porn material


Court – Unconstitutional b/c limits access to protected indecent material


Scalia – balance protecting child & infringing adult access + amount of child protection depends on how large you make ‘ indecent’


Brennan – can’t define obscenity sufficient to provide fair notice





Carlin’s 7 dirty words - FCC v. Pacifica (US 1978)


Issue – can FCC regulate an indecent (but not obscene) radio broadcast?


Court –


content of this speech was vulgar / offensive 


context (of the broadcast medium + time of day + audience composition) calls for lower first amendment protection


Brennan (dissent) – 


privacy interest misconstrued b/c listener voluntarily listens


relying on radio’s intrusive nature + presence of children means no limit to FCC censorship


medium is the message


Prof – this is all about scarcity


pervasiveness / access to minors is red herring b/c consider newspaper / magazines








Criminality of porn mailings – Miller v. California (US 1973)


Issue – Constitutionality of criminal CA stat against obscenity


Court – 


state regulation m/b limited due to inherent dangers of limiting expression





Violence – American Amusement Mach v. Kendrick (7th  2001)


Issue – Can Indianapolis reg-ulate violent video games





Cable porn – US v. Playboy (US 2000)


Issue – Const. of Telecom Act § 505  requiring fully scramble /  fully block / limit transmission to safe harbor hours ( transmission of sexually dedicated programming


Court – § 504 requires cable to block a channel on request +  gov’t <> show that § 504 blocking w/n/b effective


Breyer (Dissent) – 


§ 504 – consumer must opt-out of just non-adult programming


§ 505 – consumer must opt-in to adult programming


if signal bleed is not a problem than § 505 <> a burden


§ 504 <> shown t/b effective











Cable reg of indecency – Denver Area Ed TV v. FCC (7th  2001)


Issue – Can cable regulate indecency under authority of Congress


Court – Yes





Thomas (concur) – focusing on free speech rights of TimeWarner 





regulation of internet porn  – Ashcroft v. ACLU (US 2002)


Issue – Is COPA’s use of community standards OK


Court – Yes ( COPA better than CDA b/c <> apply to works lacking prurient appeal / works with value (to minors) + covers less material


NOTE – no decision on COPA’s broader Const.


O’Connor (concur) – national standard is reasonable


Breyer (concur) – national standard - provides heckler’s veto + is NOT OK


Ginsburg (conur) – eaves-dropper becomes the arbiter of propriety on web + national standard <> OK BUT presence here is not enough to overrule


Stevens (dissent) – too much protected speech w/i category of speech w/ no value to minors + notion of national standard <> OK 





regulation of internet porn in libraries– American Library Ass v. US (EDPa 2002)


Issue – Is CIPA’s requirement of library S/W filters OK


Court – NO ( not narrowly tailored (filter tech restricts too much protected speech) +  less intrusive alt. exist (logs + look over shoulder + training patrons where to look for info they want avoids inadvertent exposure)





O/S criticism – Libraries already regulate speech in ordering books (internet filtering is no different)





duty to carry  – Express Cases (US 1886)


Issue – is a RR a common carrier subject to the duty to carry other common carriers?


Court – carrying express business is subordinate to passengers + public interest is not at risk (RR can step in to serve if ExpressCos go out of business) + Court cannot find for ExpressCo PL because of Administration (P, conditions)





connecting unapproved equip to tele network  – Hush-a-Phone Corp v. FCC (DC Cir 1956)


Issue – Can ATT prevent private Co from attaching non-approved eqip to network?


Court – NO b/c no public detriment


consumer can achieve same affect by cupping their own hand





connecting mobile equip to tele network  – In re matter Use of Carterfone (DC Cir 1968)


Issue – Can user attach inter-network equipment?


Court – Yes





  FCC rejection of MCI’s new long distance service – MCI v. FCC (DC Cir 1977)


Issue – Can FCC unilaterally block?


Court – NO – needs a finding to show is in public interest


MCI is Specialized Comm. Carr.


issue is MCI’s cream skimming





  Modified Final Judgment breaking up ATT – US v. ATT (DC Cir. 1982)


Court – 


prior line of business restrictions on ATT lifted





communication v. info service – Computer & Comm. Ind. v. FCC (DC 1982)


Issue – validity of SEC not extending title II regulation of prices to data  Customer Premises Equip (CPE) & processing / commun. services (~ not common carrier services)


Court – 


enhanced services <> telecom b/c service variety + individualized decisions


customer premises equip (CPE) <> telecom b/c competition by non-common carriers + individualized decisions


fed pre-emption b/c CPE used interchangeably inter-/intra-state





FCC jurisdiction OK + unbundling rules need more clarity – ATT v. Iowa Util Board (US1999)


Court – 


Did FCC have authority to issue regs – YES


Did they do it properly – NO, they did not give enough details ( some limiting standard (necessary and impair) must apply 


Pricing - unaddressed





TELRIC Pricing is OK  – Verizon v. FCC (US2002)


PL - ILEC claim TELRIC results in no stimulation of investment


Court – 


TELRIC <> assume perfect comp + valid objections to alternative methods + significant investment occurred since TELRIC rules came out


bundling ~> P of leased equip


combination ~>physical connection of network elements





Interconnection / duty to purchase local access services – US Telecom v. FCC (DC2002)


FCC – ATT has duty to purchase + ILEC published rates presumed valid


Court – only may be required (of IXC / ATT) after opportunity for hearing





VOIP as info service + States ~ pre-empted – Vonage v. MPUC (DC MN 2003)


MN – TelCos must register w/ MN


Court – Vonage is info service b/c never provides phone to phone service + Congress wants info services unregulated





– US v. Microsoft (DC 2001)





Issue - did MS illegally monopolize?


Court – 


Mac OS not included in relevant market b/c ( cost / need to buy new hardware / need to re-learn / less functionality


non-PC competitors excluded from relevant market b/c lack functionality


middleware – excluded from relevant market b/c lacks functionality now / near future (tho could have at some point)


case ~ re maintanence of dominant position (<> about initial acquisition)


MS claims did not charge ST π max. P, but may be charging LT π max. P


exclusionary acts ~ integration of IE & MSW + OEM Ks + subversion of Java + course of conduct


P < Cost ~ often OK (predatory P requires more)


exclusive dealing K – OK SLA <> exclude competitor from every distribution channel
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