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3 Main areas of law - 

· Free-Speech – different mediums have different rules

· Anti-Trust – economic issues drive competition issues

· if it does not make economic sense to install another wire ( someone has to have control

· Universal Service

· Steals from the cheap customers and gives to the customers who live further away
· connect everyone but share the cost between all
· Property – what do you own (when did they do it) if you install a wire
· consider that TelCos got wood for poles free from gov’t lanf
Bulkpack – read to p. 76

· Reno case - 

· note – this is only the first case – there are later cases that develop the law further

· Express cases, 117 US 1 (1886) – p. 33 (Memphis & LR RR Co v. …) - 
· raise fundamental issues of using an established fixed wire + legal regimes for natural monopoly

· analogize from RR sphere

· what sort of service / support a common carrier must provide its customers

· Trinko – new case to be handed down imminently
John – 

· telecommunications law – “enables better government to control its people”
· Network affects - People are attracted to / gain more from larger networks

· ATT patented ability to send long distance signals + had ability to pick / winners (others died)

· ILEC (Inter  Local Exchange Carriers) – ATT + MCI + Sprint + Verizon
· CLEC (Competitive Local Exchange Carrier) – came about w/ 1996 Act 

· cost to call anywhere in world has fallen to about 1 cent / minute
Lance 

· big on rich v. poor analogies

Big Businesses

1) Telephone

2) Broadcasting


3) Cable – 
· originally called CATV (Community Access TV)
4) Wireless telephone - 
· originally based on a few extra telephone channels that were set aside

· initially used many small antennas / cellular radio technology – limiting the reach of the tower allowed the re-use of the frequency (since so little was allocated to wireless phone)

· FCC later issued more broadcast licences

5) Internet – 
· computer connected to ISP (Internet Service Provider) which simply answered your call + decipher + pass off to internet backbone

6) VOIP - Voice Over IP – lacks a regulatory classification 

· can be w/ or w/o a computer in the middle (ATT has system that goes phone to phone w/o computer)

· key question – which regulatory regime applies to this thing

· access charges – relevant when caller / callee use different carriers

· SEC – currently says no access charges ( carriers get to charge regular fees

7) Broadband / DSL (Digital Subscriber Line) - 

· DSL works at high frequency + <> disrupt telephone calls being carried on same line at lower frequencies

8) WiFi – 

9) DBS - 

Innovations

· microwaves – introduced by MCI (Microwave Communications Inc)
· fiber – 

· packet technology – data or voice enabled

Break Up of ATT - 
· occurred 1984
Numbers

· ILEC – 
155.9M
· CLEC – 269M

· mobile – 153.9M
Consider

· Telephone law ( from RR law ( from stagecoach law in England

· prior case law was rationalized with the 1996 Act

· this is an applied law course drawing from many areas of course – Easterbrook’s article on Horse Law criticizes this course

· consider – India lost every war because lacked the horse

· today – wired phones = 170M (business, home, et al)
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For Jan 20 – read to p. 116

Express Cases – 

· decided according to Law of Common Carrier ~ common carrier cannot refuse passage to anyone seeking services
· Common Carrier duty – exists if both

· (i) the service is affected w/ the public interest (the public comes to expect it)

· once affected w/ public interest ( company has duty to serve 

· but unclear when something becomes affected with the public interest

· (ii) non-discrimination in initially offering service voluntarily to all comers 

· voluntarily ~ makes terms presumptively efficient 
· Liebman – skeptical about the voluntary aspect ( the Cos did originally act voluntarily to become a monopolist, but were then subject to lots of involuntary terms

· what arguments could ExpressCos have raised

· K - duty to deal fairly / reliance claim

· in the public interest – concern that no Express co will exist to serve ( Court says that RR can serve

· also maybe replacing one monopoly with another BUT ExpressCo c/b replaced (RR is more difficult)

· is it in the public interest to coerce the RR to carry the Express Cos

· pro – competition means market sets Ps and greater efficiency w/o a monopoly + ExpressCos are experts + ExpressCos better understand their business + 
· con – transaction costs saved (potentially)
· Liebman – 

· this case continues to have relevance in other areas today

· note deep RR connection to Telegraph / Telephone – one track RR system required telegraph to allow communications and avoid train collisions
· US is founded on principle of political argument ( government facilitates communication of such arguments (via Post Office)
· consider relationship to Microsoft – currently in court in Europe

· consider – 

· express companies were not competing w/ each other

· RRCos were not competing w/ Express Cos 

· Essential Facilities Doctrine – if one co has essential facilities

· only one case imposes liability due to this doctrine (MCI case)

· discrimination

· if providing to others, no pre-textual issues of inability to provide

· administratability – courts don’t want to have to administer specialized regimes 

· why consumers better off if monopolist has to deal w/ others?

· competition

· introduce some market elements

· incentive to continue investing in infrastructure being shared

· courts not able to figure out the “right” economics

· note in the case …

· p. 34 – K b/w cos provided complete indemnity of RR – hallmark of common carrier law eliminates liability of common carrier for carrying
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Overview - 

· remaining Bells – Bell South + Verizon + SBC + Quest

· Telephone story is extraordinary account of move from single national network to competition (~ Microsoft, et al relevance)

· many legal areas – anti-trust + common Carrier

Dealing w/ Monopolies - 

· Trinko review – monopolies are OK (cf outline)

· need to understand the money issues
· 3 mechanisms - utilized in the last 100 yrs to deal with a monopoly – 

· i) protect franchises – making it illegal to have a 2nd telephone company in a particular area (~ wasteful duplic)
· ii) regulate everything – usually at two levels: State (price, quality, where provide service) and Federal
· price regulation – 

· usually achieved on a “cost plus” basis (w/ “plus” usually being 12%) + w/ need to prove that all costs were prudently incurred

· problem - studies have shown that cost plus over-incentivizes investing

· solution – price fixing that accounts for expected efficiencies from improvements in productivity

· new problem – under investment ( cost minus -  
· iii) quarantine – 
· potential problems - 

· cross subsidization – stuffing costs from a new market into an old market

· discrimination – monopoly gives itself to better access to a critical resource than it gives to others

· solution – quarantine

· 1956 consent decree – bars Bell system from providing any service beyonda common carrier service subject to public regulation

· 1982 decree quarantine – broke up ATT + prohibits local Telcos from offering anything beyond local phone service (w/ ltd waivers by exception)

· State / federal jurisdiction – lots of cases dealing with this rough boundary

1996 Act – 
· eliminates franchises and quarantines (deals with concerns thru other means)
· carrot & stick – access to LD if local access occurred

· goal of local competition ( get away from comprehensive regulation

· two ways of creating new competition

· resale – CLEC comes in and buys the entire service for resale

· UNE platform – 

· where provider takes all Unbundled Network Elements to achieve resale of local telephone service

· regulated (?) price (TELRIC) applies

· UNEs are priced at cost – b/c this is wholesale (not retail)

· problem - CLEC can get much better margin if can assemble a UNE than if has to rely on resale

· Price of resale by ILEC = retail – avoided cost (~ 20%)
· TELRIC (Total Element Long Run Incremental Cost) = retail – about 50% / 60%

· ~ cost of a hypothetical CLEC building a new network today (which s/b lower / more efficient than in the past)

· concern – will you ever build anything if the incumbent has to sell to you at the hypothetical efficient P

· § 251 – defines duties

· 251(a) applies to all telecommunications carriers (very broad)+ requires to allow interconnection

· consider Nextel’s push to talk networks – no action to apply 251(a) yet

· 251(b) requires …

· a) local carrier to permit resale (wholesale) - 

· b) number portability - 

· c) reciprocal compensation – initiating carrier contributes some amount to another carrier’s costs of terminating traffic

· bill & keep – was the alternative billing possibility rejected (~ no charge for termination)

· if you are always the terminating carrier ( people are always paying you (consider CLECs and internet telephony – a money machine, but is now capped if certain % of volume always flows one way)
· 251(c) duties specific to ILECs (Incumbent Local Exchange Carriers)

· a) negotiate agreements with CLECs in good faith - 
· b) interconnect wherever feasible - 
· c) offer unbundled network elements (UNE) – 

· § 252 – addresses implementation ( 

· carriers should negotiate w/ one another (promoting limited Agency involvement)

· once an agreement is reached b/w a CLEC and ILEC and approved ( same terms will be available to all other CLECs

· approval – states have a duty to affirm (?) or FCC steps in

MCI fraud - 
· up to 1982 – ILEC ( ATT ( ILEC
· post 1981 – MCI offers alternative to ATT’s connecting service

· to continue LD to local subsidy ( FCC requires MCI to pay 5 cent access charges to initiating and terminating carriers

· current investigations focus on MCI fraudulently avoiding access charges to terminating ILECs (piggy backing off other no charge connections) ( routing calls to Canada, etc.
· code name “Project Invader”
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Key concepts - 
· necessity – 
· impairment – 

· should old telephone law apply to new DSL, et al?
· wired v. wireless

· telegraph & telephone = wire

· radio & television = wireless

· cable = wire

· satellite = wireless

· also – where is wired v. wireless – now wireless is closest to the consumer

Telephone – General Issues –

· historic national telephone system - made a completely secure investments b/c w/n/b allowed to go out of business
· review Liebman’s tele bill

· Hushafone – 
· wires belonged to TelCo in fee simple

· telephone – was rented from TelCo

· FCC – rules that can’t be sold in a store

· USCA DC – this is an unreasonable rule

· a revolutionary case – key in pushing forward notions of de-regulation + innovation + notion that need to competition to increase quality

· people simply assumed that US had best system + monopoly ~ key to that quality

· why wasn’t ATT just simply owned by the gov’t? – Prof says but it was essentially the gov’t

· consider radio – not same as newspaper where First Amendment issues loom larger

Post 1982 – recognition grows that L/D c/b competitive
· US v. ATT – break up local (monopolies) and L/D (more competitive)

· 1996 Act – 

· basic notion – L/D might be competitive ( so no reg hopefully needed + local w/n/b competitive so regulations required to promote competition (ensure service / P + limit spread into other areas)

· quarantine – prevented local TelCo from getting into L/D b/c feared they would be able to cross subsidize
· local TelCos support Act b/c allows them to get into L/D when they allow competition locally

· try to encourage competition locally ( 

· require ILECs to connect new CLECs (compare to Express Cases)

· BUT this is not real competition b/c it is just using existing infrastructure

· Prof – seems like drafters thought there would be actual laying of new infrastructure (but this never really happened) 

· FCC rules – (Reed Hunt) quickly issued to require opening access to local markets
· requires low, low prices
· everybody sues + suits consolidated + randomly selected which state w/b the lead state + IA wins lottery ( TelCos eventually like this b/c gives them a middle America forum to argue abuse of states rights

· 3 yr delay to implementation – 

· 8th Circuit overturns FCC rules (abuse of state rights)

· SC reverses 8th - FCC v. Iowa Utilities Board – Congress gave jurisdiction for determining methodology + states implement it

· Prof – feds could take over all authority if they wanted to but they did not do it
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Telephone
· Verizon - 
· TELRIC – set at the state level + sort of a finger in the air estimate + a wholesale P less than retail
· why is this the right price? – FCC hopes ATT will develop better system
· problems with this rationale – we are using the hypothetical lowest P (so can’t be beat) + if ATT did invest, someone else would parasite off of them (so no one gets guarantee of holding customers captured)

· Souter’s opinion – leaves door open to future Taking cases

· BUT – very unlikely that anything Constitutional w/b successful – already governmental + they h/b semi monopoly w/ attendant benes

· bene to Verizon – Verizon still gets bene of having all the traffic ( even if they are not the service provider, their network is being used (and they are charging therefore)
· Thorn – TELRIC may be struck down tomorrow ( FCC rules on UNEs were challenged + FCC delegates authority to state commissions re UNE (b/c Judge Williams rejected that national rule was appropriate) + ILECs complain that UNE P still in force + everything heard in DC circuit tomorrow at an expedited briefing

· key issue – how much of the system can CLECs rent
· ATT v. FCC – 
· CLECs charge ATT substantial access charge to get to customers
· VOIP - 
· no access charges for info services – 

· can states regulate? NO (Vonage v.
· Is regulation going in the right direction? –

· depends whether forward or backward looking

· is all changing so quickly that litigation will outlast the technology 

· DSL – comes after broadband and internet
Broadcast – 

· Hoover v. Intercity – Secy of Commerce issuance of licences is mandatory / not discretionary
· US v. Zenith – Secy of Commerce cannot use licences to limit ability of broadcasters to broadcast
· Oakleaves Case – recognizes property right in spectrum (as opposed to the gov’t licence solution)
· what could Def atty have argued for better case – 

· scarce resource & need for competition

· its just air

· WGN has assembled a valuable network that s/b shared

· courts only function is to protect property

· later FCC regulation prevented ownership of paper and radio in same city

· Thorn likes this b/c – you build it / you control it attitude prevails

· aftermath – political community interprets judicial solutions as not working ( gives Secy of Comm Hoover authority wanted all along

· current issue – is still interference
· today’s licence – frequency + time + duration + purpose

· spectrum – 

· how much is there – it is NOT an unlimited commons

· depends on how you use it – affected by many engineering choices

· recipients of spectrum have perverse incentive to be sloppy and use more spectrum to prevent “squatters” from moving in 

· HDTV group adopted sloppier standard to use up the spectrum to preserve for own future use

· compare to Western Water law (after rejection of English water law) ~ “use it or lose it”

· compare to Western land – gave RR 10 miles on either side as incentive to build what was at best a break even RR
· Competing property theories - 

· Locke – only function of gov’t is to protect property (assumes that property comes first)
· Others – gov’t defines what property is

· FCC criticism – regulation is way too slow ( 25 / 30 yr delay to market new technology b/c FCC has to decide / change each use of a system
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For Tomorrow

· Volume II - to page 56

· key case – Turner Broadcasting (p. 45)

· messy – this is the second case

Super Bowl Show

· Who is responsible for this?

· Is the FCC going to act?  FCC does not regulate the network ( they do regulate the stations that broadcast the network

· 130 million people in US watching (only 20 million in US watched World Series ( 50 million watching in Japan)
· Powell and indecency (as background) – wants to raise fines to make indecency prohibitively costly

· note different rules for different times of day

· consider – CBS is part of Viacom ( this allowed them to give the half-time show to MTV to produce

Gates – 1 cent per e-mail

· His point is fighting spam

· consider taxation over internet as parallel issue

UNE case – 

· USCA DC – Thorn is optimistic

· BUT consider possibility of appeal ( CA en banc + SC more amenable to allowing FCC latitude

· lots of money on each side ( BUT issues often become irrelevant by time a final ruling is achieved

Microsoft Case - 
· Europe – all about downloading music (Windows Media player v. Real Media player, et al)
· US – 

· historically - all about destroying Netscape

· today - price charged to share code ( choosing the right economic theory is a TELRIC story 

Broadcasting

· Background – Titanic sinks ( let’s at least have ship to shore radio + Herbert Hoover is Secy of Commerce + HH elected President + depression hits (Hoover fails by calling for Federal budget cuts)

· Hoover – fame from successful Belgium war relief + moderate republican who favored controlled capitalism  

· property – fought for zoning + recommended model zoning enabling act (infringement on private property for the collective good)

· employment – pushed for workers comp laws (recognizing that tort system is inefficient way of dealing w/ claims)

· telecommunications – pushing for regulation of broadcasting
· Court rules against regulation - Hoover v. Innercity Radio - assigning of licences is administerial

· in fact ( SoC – has to assign licence even if multiple parties apply for same spectrum / time / etc.

· Further restriction of SoC - US v.Zenith –
· Oakleaves – covered with John

· Pottsville Case –

· Thorn – would say that just auction the licence off  to promote economic efficiency

· Prof – problem is that auction leads people to over bid

·  - NBC - 
· this is bigger than Pottsville 

· MBC – is trying to become a network

· note parallels to Murdoch currently

· consider – 

· FCC only licences local stations + tries to get as many local communities as possible to have a station

· critics – FCC s/h made zone larger w/ more stations in each one

· Prof – current issue is over ownership ( Murdoch has 37% + Court says 35% is unsupported + Powell says 40% is OK + Locals go nuts about big powers + recent federal budget (?) proposes temporary solution 37 / 38% 
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Next time

· finish cable

· Janet v. Reno
Sunday’s Half-time Show

· McCain (Chair of Commerce Committee) – leaves it to FCC
· FCC - 
Today – 

· What crime to spreading of information ( misappropriation of US property

· Red Lion – 

· Tornillo v. Red Lion – says papers and radio are different

· BUT - radio and TV stations support this – 
· can compel carriage by cable carriers (who reach the wealthier segment of the population)

· right to be carried keeps them alive

· fairness doctrine recognizes a pre-eminent position of over the air client purpose broadcasting

· this position supports their claim that need to have must carry protection
· do other parties have incentive to challenge the continued viability of this doctrine

· why is cable not a common carrier if telephone is

· different forms of first amendments – 

· Red Lion has not been repealed

· framers did not talk about different levels of protection

· did rule make sense from start? – but there was more competition in earlier times
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Going Forward

· For February 23 – Prof Janisch + Broadband cases – p. 172 + 195 
· Pacifica – 7 deadly words ( Congressperson wants to replace one
General Issues

· VOIP – NY Times article ( 3 main issues are …

(these are three themes for the course)
· i) termination fees – 

· ii) legal classification as info v. telephony service
· consider – is the telephone a computer

· interconnectability – telephone is common carrier (?) / cable is not

· iii) universal service - 

· other) security / content – FBI allows FCC to authorize VOIP prior to wiretap rules being allowed to address
· technology issue ~ packet switching (VOIP uses this)
· Bells teaming w/ satellite – TelCos concerned that cable is going to win the whole game …

· why – grow revenues + concern re: Cable progress in broadband

Cable - 
· Prof’s Frankfurt experiences – cable allowed import of unreceivable signals

· Jurisdictional issues – 

· US v. Southwest – 

· local broadcasters are crazed over notion that local customers will be watching “local” broadcasts imported from other localities
· rationale for of cable regulation - 
· localism – need to support local activities w/ local content + must have to subsidize free aspect of broadcasting to “ensure access of poor to political process”

· protecting copyright & the established network broadcast regimes – the programmers want to be paid for their programming

· BUT paid through advertising ( more viewers should mean more advertising

· BUT ( broadcasters s/b able run a wire to other communities and transmit their signals locally

· BUT ( network agreements prevent broadcasters from encroaching into other territories AND cable re-transmission brings down the whole house of cards
· SO ( rebroadcast stations are happy b/c of larger audience BUT concerned about obligations and risk that will be done to them
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International Cable – Prof. Janish
· Canadian characteristics – relatively deep integration of broadband + geography + population spread
· Why less combatitive stance of interested parties than US (less litigation)

· CA courts less available to litigants ( CA courts ~ very deferential to reg bodies re economic matters

· Prof – parliamentary system means reg agency is  less prone to political capture (US pursuit of independent body often leads to more capture)

· less aggressive defn of unbundling

· perhaps people are less aware of individual “rights” ( do not demand as loudly the access available through greater access / competition

· in US ( ATT was competitor trying to gain access to LEC ( was better funded for a fiercer fight

· in CA ( TELUS (in West) v. Bell Canada (East) ( seems that fairly balanced interest / power in entering each others’ markets

· universal service
· basic bargain – you get monopoly if you connect everyone (~ cross subsidization)

· BUT – CA has removed monopoly ( competition reigns

· CA regulates support for dial up service over entire existing network

· Telcos refuse to spread broadband even across own networks

· consider

· no number portability in CA

· “legal rules can’t roll rocks up hills” ( need econ incentives to motivate actors
· telecom does not create national values ( telecom reflects national values (thus the concern for the 15% of people w/o access to broadband)

February 23, 2004
Misc - 

· Tomorrow – Broadband – focus on cases at - 172 + 229 AND read p. 199
· what is the legal status of broadband?

· can we retain two treatments of DSL / Broadband when service to customer is essentially the same

· VOIP – 
· is it telephone – surely have to regulate VOIP similarly

· FCC – trying to avoid burdening new technology w/ regulation

· Prof – can’t preserve system of not charging sales tax on interstate mail-order / internet sales

· Do not call – 10th circuit upholds as Constitutional

· consider – 

· zoning – town can limit advertising
· Gates - penny an e-mail

· V Chip – 
Cable – 
· importing signals - 
· great idea – valuable to people who don’t get the signal

· fosters competition

· broadcasters hate it ( protectionist interests ( dependency on the national broadcast business model

· 3 key topics – anti-trust + free speech + property
· jurisdiction of the FCC – 
· early wins re ancillary jurisdiction

· 2 subsequent losses – controlling CATV content + public access
· S/C – says no authority for FCC to do this

· 1984 – Congress / Reagan – produce lots of rules regulating cable

· remember – early regulation was municipal (b/c issue of digging up streets) / not state

· key accomplishment – abolished P regulation

· 1992 – P regulation returns FEDERALLY (Al Gore champions) – passed over Bush’s veto

· turns out t/b totally ineffective ( P’s continue to rise

· no coverage for extra channels

· FCC does not have capacity to effectively regulate / deal w/ cable bullshitting re costs

· 1996 – P regulation abolished again
· copyright issues – 

· 1st 2 S/C cases – say no C/R problem – everyone but Prof thinks this is wrong

· 1976 – C/R law Δs – 

· retransmission of over the-air-stations
· must carry – 

· Rules – have been around through various iterations of telecom law

· 1996 – 

· CATV must carry local channels + reserve channels for public use (complex formulas depend on # of channels)

· Broadcasters can opt in (m/b carried) / opt out (CATV has to negotiate / pay to carry)

· CATV refuses to pay for network broadcast programming

· eventual compromise ( CATV pays in kind (w/ their own cable channels)

· note – legislation gave power to broadcasters that eventually led to the current multi-channel proliferation

· legal challenge – 1st amendment claim by CATV (~ newspaper)
· takes S/C two tries – 1 establishes standard of review
· CATV – says like newspaper b/c not selecting content ( they are just re-transmitting

· opposition ( of course they are selecting content b/c they are choosing which golf channel to re-broadcast

· Prof – cable is just different technology for same business as a newspaper (paper just takes stuff off the newswire / reformats / and retransmits)

· newspaper certainly claims that it has free speech rights

· Tuner I – standard of review = intermediate
· consider burning draft card – gov’t claims a property issue ( but really a speechifying event

· holding - content neutral regulation w/b sustained if advances important gov’t interests unrelated to free speech AND <> burden substantially more speech than necessary to further those interests

· Prof – this says that CATV has far less rights than newspapers

· why? historic lack of competition + natural monopoly
· Turner II – 

· Take away – 

· Cable is set up in really mixed up manner

· not public interest / necessity like spectrum ( is more about the detailed regs form the 1996 act

· is this how Broadband will be?

· standards of review - 

· strict scrutiny - 

· intermediate scrutiny – provisions m/n burden speech substantially more than necessary to further important interests

· rationally basis - 
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Going Forward

· 3/1 - read internet 

· 3/2 – Peyt visiting ( read Verizon v. Law Office of Curtis V. Trinko

Cable  - the themes are

· must carry - 

· leased access – very little attention b/c almost no one does it

· PEG channels – Public / educational / governmental

· Public Access – anyone can go and sign up to use the air space

· free speech – can cable cos enforce indecency in areas of leased access / PEG channels / Public Access

Broadband – 

· what is it – 

· comes through – 
· cable (70%) 

· telephone / DSL (25%) 
· wireless – 
· fixed terrestrial service; 
· DBS (depends on asymmetry usage); 

· EVDO – offered over towers – only in Washington / San Diego
· Future – fiber through phones + electric grid

· DSL – only works if have uninterrupted, pure copper network system (can’t have voice enhancing techs)

· FCC – focuses on speed ( h/t/b/ ≥ 200 kb / second

· what regulatory category applies - 

· Gulf Power – can utilities charge a monopoly price for pole attachments

· Pole Attachment Act 1978 ( cable companies can have pole attachments + at set P

· FCC has refused to address whether Broadband is

· b/c of consequences ( people have right to attach to it if it is telecom / but no sharing if cable 

· Court adopts a form over substance approach ( 

· if cableco attaches ( it is cable charge

· if Telco ( it is Telco charge
· cable service – one way transmission of video programming and other programming services AND any related subscriber interaction

· telecom service – offering for a fee telecommunications (transmission of user’s choosing between two points)

· information service – offering capability for [manipulating] information via telecommunications

· advanced telecom capability – high speed, broadband telecommunications (irrespective of medium)

· to escape – find a new description ( VOIP is just a telephone call but described in totally foreign terms
· what kind of competition enhancing regs should apply – 

· other issues –

· Possible claims against Telcos - 

· Covad – argues for anti-trust application
· telecoms claimed no space to accommodate Covad ( telecoms lied

· illegal tie w/ voice service ( Verizon <> offer DSL to you if you <> have Verizon phone service

· Possible claims against Cablecos - 

· Cablecos are suppressing the bandwidth available to customers

· economist Hazlett – concern of becoming a common carrier

· study shows that could take least valuable cable channel and get more value per customer by shifting the bandwidth to broadband

· Thorn – concern of competition w/ high speed delivery of video content

· will fiber happen – 
· what category does fall into - 
· CableCo would say – common carrier + telecom regs apply + cable regs apply (must carry, leased access, PEG)

· what forced sharing requirements will apply –

· need name – 
· Powell / FCC likes to promote no regulation for internet / new stuff

· Super + Internet + … 
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Anti-Trust – 

· Hew Pate coming to visit tomorrow

· Potential issues for discussion

· Oracle / People Soft

· Cingular / ATT Wireless

· Comcast / Disney

· MS / Europe – issue revolves around bundling of Media Player w/ Windows (but exclusion of others)

· Read Verizon v. Trinko – 
· A/T Dept weighed in on Verizon’s side

· increased competition ( means we get to point where we no longer think of Verizons of the world as a local monopoly

· new businesses focus ~ being able to offer all of the telecom services

· consider - 
· Verizon selling 1M lines in Hawaii

· Bells teaming w/ Satellite
Cable

· post – Super Bowl regulation ( may result in imposition of reg on Cable

· ( not clear that Courts will import prior broadcasts precedents b/c these are wholly based on scarcity

Internet 
· only important legislation in this course is Telecom Act of 1996

· moved us toward local telephone competition

· did not predict wireless explosion

· made ownership of a television license permanent property

· ISP’s protected from liability re content issues

· CDA – Congress trying to require decency over the internet (just one of many issue addressed in a complex piece of legislation)

· 1) makes it criminal to knowingly disseminate indecent material to someone under 18 yrs – violation requires Act on part of sender

· Prof – less concern here b/c S/C already allowed restriction of store selling indecent material to minors
· 2) make available patently offensive material w/ knowledge that also will be available to children

· Prof – this is the bigger Constitutional problem
· Reno v. ACLU – trying to get the CDA declared unconstitutional
· Stevens Opinion – 
· going to great lengths to say internet is unregulated / speechifying / cheap / culturally additive
· Connor’s Concurring & Dissenting Opinion – 

· majority is making too much of this (you’re not the heroic upholders of free speech you believe selves t/b)
· this is a small case b/c all agree that – obscenity is out + can stop selling indecency to minors BUT not to adults

· Background considerations – 

· Sabel – can ban obscene works for adults / but not indecent materials on the basis of protecting children when also impacts adults
· difficult to square Sabel w/ ban of material on television

· Case is about indecency, not obscenity (a harder issue)

· argument for saying case was wrongly decided – 

· is stuff really that valuable to adults?

· need to place responsibility somewhere ( very different from TV’s which serve as true portals

· w/ this law ( responsibility placed on source

· w/o law ( responsibility wholly placed on users

· argument for saying rightly decided – 

· less onerous solutions available (but filtering later struck down by Copa)

· timing – concern for inhibiting internet at its start / concern by Justices about own lack of knowledge in this area

· more recent internet cases – 

· very little legislation

· all cases seem t/b about the domain name
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Hew Pate

Sherman Act 

Clayton Act

· Incipiency Clause – asks whether mergers will substantially infringe on competition

Hart Schott Rodino

· $50M mergers ( parties must notify FTC

· FTC and A/T divvy up review responsibility

· transaction c/n/b closed until end of review period (at least 60 days)

Anti-Trust Dept

· does not issue orders + cannot fine companies
· has to go to court to have anything enforced

· usually able to smother a transaction it does not like (Oracle / People Soft is an exception)

· extra-territorial application of US laws – generally accepted by int’l regimes

· BUT – only where substantial and foreseeable effect on US commerce

· other actors – FTC + 50 states + …

· 3 parts of A/T – 
· 1) criminal A/T enforcement under Sherman – 

· e.g., P fixing …

· last year ( 40 indictments per year + $100M in fines + 10,000 jail days (avg term ~ 18 mos)

· detection of criminal cases – 

· easier in commodities (more difficult to detect re differentiated products)

· i) amnesty program ( first corp to expose is free of jail time / criminal time ( race to admit

· BUT – no protection from Civil follow-on damages

· AND – J&S liability extends worldwide ( leads to unforeseen implications
· ii) disgruntled employee (  comes forward to blow the whistle 
· 2) mergers enforcement – 

· economics – looking to promote efficiency + increasing welfare (total v. consumer) + increased O/P
· 3) Civil non-merger side - 

· civil treble damages are huge lever in US A/T law not present in other A/T regimes around the world

· § 2 Sherman Act ~ 

· Trinko – 

· looking at individual conduct of firm acting unilaterally that will lead to monopoly power 

· can do something about it w/o chilling pro-competitive conduct
· risk – false positives

· S/C – extends recognition in predatory-P context to § 2 Sherman Act

· predatory-P ~ lower P to drive off competition to be able to raise monopoly P later

· the only thing c/b sure of is that gov’t will stop a near term drop in P

· LT risk to consumers is speculative

· difficult to differentiate b/w competitive and anti-competitive practices

· PL – only has to show that incumbent has P’d below its own costs 

· avg var. costs – best proxy for marginal cost in the judicial setting 

· marginal cost – important b/c in perfectly competitive market ( P is at MC
· Business justification test - does Cos action make sense but for the exclusion of competition

· was action taken to maximize π (or something else)

· stopping prior work w/ competitor that company cannot explain

· e.g., not willing to sell product at retail – Aspen Skiing
· nothing unlawful re holding monopoly position
· essential facilities – does not impose independent obligation of sharing on the owner thereof UNLESS a showing of anti-competitive conduct exists

· 1996 Act – does inject competition irrespective of what was going on previously

· Appeal of A/T litigation to PL & their attys ~ J&S liability + Treble Dmgs + Atty fees for prevailing parties
· some foreign execs show up to serve time ( bonus when they get out + frees them to travel in the US

Telecommunications

· huge value in having standard communication protocols
· Microsoft

· of course it was a monopoly

· key legal point, tho ( it was engaged in anti-competitive practices (~ tie-outs, etc.)

· goal - equivalent ubiquity 

Media – 

· viewed differently w/ goal of fostering diversity in media content

· Pate – no real standard to judge whether content is diverse / desirable / etc. (unlike the FCC)

· unclear whether there is an A/T answer to the development of content irrespective of the distribution methodilogy

Convergence – 

· many global A/T regimes have sprung up – but some are more focused on fees (~ Brazil) than competition concerns

· Europe moving to allow civil A/T litigation - BUT might be better for US to pull back on civil litigation
· Japan – previously encouraged cartels ( today coordinates execution of search warrants

· China – drafting an A/T law
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Going Forward 

· Exam Handout

· for 3/22 ( Part III: 52-107 

· Sable – paid indecent telephone conversations

· Pacifica – Carlin’s seven banned words

· Playboy – cable TV case

· Denver Area – PEG, leased, Public access channels – to what extent can Cable provider ban indecent material

Latest TELRIC decision  -

· most recent TELRIC challenge – 

· disaster ( 8 yrs later FCC still has not figured out regs that survive court challenge

· 2 trip to S/C

· 1st time – 8th CA said give it all to the states ( S/C says has t/b federal rules
· 2nd time – re TELRIC ( S/C upholds (not only way can do but acceptable)

· 4th CA(?) – strikes down?

· FCC – tries for deregulatory regime (Powell) but 3 commissioners win for states rights position

· 4th CA – most recent decision strikes down the FCC

· basically – still fighting over what the essential elements are

· demands a national rule (but Prof can’t make all decisions nationally b/c conditions differ locally)

· TELRIC (as applied) is too low a price ( probably encourages P’s that do not really encourage ATT to stay in the business

· FCC wants to encourage incumbents to invest in fiber (which won’t happen if they have to rent at below market)

· but 1996 Statute does not facilitate this

· Does decision goto S/C ( 

· ATT says they are seeking certiorari 

· BUT what will FCC do, given that the Chairman did not support the majority (Admin Law issue – Strauss says that the 3 in majority can request Solicitor General to take case)

· of course ( Olson may decline on advisement of Powell

· recall Janisch – Canada does not have this problem b/c Courts let government rule
Decision re: Do Not Call Registry

· D/C in 10th Circuit struck it down

· 10th C/A – reversed D/C – registry is valid

Internet – (Reno and two follow-up cases)
· Reno – 

· takeaway – do we really want to have different indecency standards at different times / b/w different mediums

· problem ~ grows as convergence continues
· American Library Association (US 2003) – upholds 5/4 statute saying if Library gets federal funds ( it has to filter indecent material on computer screens
· note – that the included 3rd circuit decision has been reversed

· Robert Post (now at Yale) – 

· Rehnquist majority – 
· depends on role of library in our society ( all libraries make judgments b/c they can’t buy every book ( since already making judgments, should be able to exercise their own judgment considering local sensibilities ( just b/c collecting info from internet, nothing really changes
· and since library is already making the decision ( it’s only one more small step for grant maker (government) to condition such funding
· Sutter dissent – imposition of internet filters is more comparable to library denying access to existing collections ( rule s/b that any adult has access to any material held by the library
· Prof – internet is access portal to anything stored anywhere on the planet

· ???? – current case on revised law trying to enforce child protection laws

· S/C - why aren’t enforcing existing laws?

· ICANN - 

· what is the internet? – collection of info + network that connects people throughout the world + allowing virtually instantaneous access thereto
· who owns it? – 

· Broadcast – Federal control

· Cable – local control with twist of federal control

· Satellites – int’l coordination 

· Internet – 

· backbone – owned by ISPs / telco / et al

· route servers / Domain Name Servers – names h/t/b/ converted to an actual address

· ICANN controls – an int’l org ( control .org, .com, .gov

· national entities – control their own roots

· consider – overseas siting of illicit activities (gambling) projected back into the US
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