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· for next time – read Brown v. Board of Education (I & II)  - US 347 + US 349

· What did Brown say
· What did Brown not say

· Brown I - criticisms of ftnt 11 + lacks a clear rationale + no overturn of Plessy v. Ferguson

· Brown II - all deliberate speed language

· Simple Justice – Written by Richard Cooley

January 26, 2004

Next Week 

· video on Rosenwald Schools

· Rosenwald (magnate of Sears fortune) ( funded 

Generally - 

· Boston ~ had no Brown case BUT was first segregation case

· Prof – talks re: traveling to all Brown locations

· Civil Rights in 60’s – much of the violence has been forgotten

· Tale of Branches – history of Civil Rights Movement

· ~ Barbara Johns’ story in Prince Edwards County VA

· Prince Edwards – 

· State closed schools

· Blacks got no schooling

· Whites were subsidized to go to private schools

· S/C rules against this (Griffin v. Prince Edwards County) - ??

· Read Army brief submitted in MI cases

Brown v. BOE - 

· Consider - 
· Bob Carter deserves most credit in Brown (but is the most under-appeciated)

· Brown ~ pro-type for public interest litigation
· provides prospect of social change through litigation

· but is it overly seductive

· Brown cases were filed soon after multiple cases re: the grad level which had approved commingling of blacks & whites

· elementary cases – PL were focused on mysogenatioin

· grad levels were easier b/c there was no facilities in palce that allowed separate but equal claims to be made ( states would pay southern blacks to attend university of North to get rid of them

· HBCU institutions ( land grant institutions + very functional + low paid faculty + lower faculty credentials + bastions of black middle class + had a vested interest in segregation
· John Davis – argued other side of Brown + was one of the winningest attys in S/C history + name partner at Davis, Polk, Wardwell + candidate for VP

· Thurogood Marshall – 
· mentored by Charles Houston (dean of Howard law school and turned it into a Civil Rights atty factory + atty is either social engineer or parasite)

· Houston and Marshall – challenged segregations affect on teacher salaries in South

· “Groundwork” – biography of Charles Houston

· context of Brown is important - 

· Cold War has important relevance to Brown ( Soviets were arguing that US would try to impose Civil differences on countries who did not side w/ Soviets + US fights back by leveling Civil Rights

· WWII as background – 

· blacks fight in war and return to dismal situation at home ( makes it hard to sell the American version of democracy to the rest of the world

· suburbanization of US post-WWII (~ Levittown, Long Island) – give the GIs housing ( but these were built as explicitly segregated housing (not available to blacks) ( but middle class uses equity in houses to gain upward traction
· Stiversontown – run by Metropolitan Life Insurance Co (sister to Parkchester)

· Power Broker – book by Robert Moses and talks about development of NYC w/ influence of race

· liberation movements in Africa – were occurring at this time

· Paul Robeson – gets face on a stamp ( BUT had career destroyed by the US + attended Columbia Law School

· today’s situations – always result of interaction of public rules and private actors ( proof is fact that same situation is repeated almost everywhere you go
· Three judge trial court – used to be any Constitutional challenges to state laws required review by 3 judge court

· today – limited use (~ voting rights, et al) ( allows direct appeal to S/C

· Re-argument - 

· centered on the implementation of the 14th amendment
· court now holds that is not clear that 14th amendment applied to public education

· real bene ( buys time

· most important event between arguments, was the death of Chief Justice Vincent

· Eisenhower appoints Earl Warren (Gov. of California) – 

· was strange to have a political appointment

· focused on building bridges to get to the unanimous opinion

· Renhquist – was clerk to Jackson

· John Dean – wrote book (Rehnquist Choice) ( Renhquist lied ( wrote a memo on what outcome s/b in Brown and passed it off as from a Justice Jackson ( memo said that Plessy was good law + Renhquist had to deal w/ this in confirmation hearings

· Jackson – Southerner who seemed entrenched
· Holding – separate but equal is inherently unequal in public education
· focus ~ public education – consider language directed to how important education is

· note – does not treat education as a fundamental right

· this is a political compromise – 

· court could have ducked decision by focusing on facilities ( Carter stipulated that facilities were equal ( wanted to present the separate but equal issue cleanly

· frontal attack on separate but equal had not been taken before in prior / “building block” cases

· Sweat v Painter – 

· court started to look at intangible factors in determining the application of separate but equal

· UT Austin law school was at issue

· UT did not have law school for blacks ( did not even attempt to comply w/ separate but equal

· TX set a black law school ( took couple UT law school and sent to black law school

· intellectual exchange was so important in law school + lack of integrated law school meant that hurt their career

· that black law school is now known as Thurogood Marshall law school

· Plessy v. Fergus – was a test case ( Plessy was 1/8 black and 7/8 white

· situation was set up

· he got on RR car and road into jurisdiction that was segregated + he announces of African descent + is bounced from car + Plessy sues

· Plessy atty’s talked more re Privieleges & Immunities b/c thought would be the workhorse 

· The Plessy Case – Don Faranbach book on the case

· Gong Lum – Chinese student sues to not be sent to Negro school

· Ciprillo – roped off the black student by himself in the same classroom w/ white students
· Did Brown over-rule Plessy – No
· why? Brown’s narrowness made it more palatable + not entirely clear that S/C w/b able to enforce its opinion 

· Post-Brown – 

· Montgomery bus boycott – 
· Rosa Parks tired and wants to sit at front of bus + Rosa w/ NAACP had been looking to challenge segregation 

· MLK was new in town at time

· boycott lasts for a full year

· ended – by Supreme Court case (series of per curiam opinions) ( this point reiterates the point that Brown had not swept away Plessy
· 14th Amendment - 
· citizens of states where reside ~ overturns Dredd Scott

· Privileges & Immunities ~ Plessy attys thought it would be the more powerful provisions

· Equal Protection – 

· but does not tell if racial segregation s/b Constitutional

· § 2 – states more concerned about this b/c wanted to regain membership to union

· Education - 
· Court seems to be walking up to the notion of education as fundamental right

· BUT – does not recognize it as such
· Separate but Equal– 
· what is the impact today of saying that Separate but Equal is unequal
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Movie on DuPont Schools (A Separate Place)
· consider - 

· how far north segregation occurred (Delaware)

· pervasiveness of segregation

· sense of pride despite deprivations of segregation
· number of people who could not make it to school b/c too far away

· name changing for schools + integration ( eliminates alumni base / collegiality

· today’s nostalgia – for old times when teachers cared + treated students like real people

· 30 years since really significant integration is not that long

· What was accomplished in desegregation – 
· consider new T Marshall Academy in Harlem – entire student body is African American
· Maybe this is OK … 

· Education is not a fundamental right under the Constitution – 
· US history – inexorably bound to slavery - 

· know this b/c of 3/5 compromise needed to just allow country to come into being
Next week
· Republican v. Democrat parties

· Read 
· Swan v. Mecklenburg BOE (402 US 1)

· Green v. New Kent County 

February 9, 2004

Background – 

· Marion Wright Edelman piece (NYT) – post welfare reform bill passed (she breaks publicly w/ Clinton)

· current judicial situation ( Court w/ right, middle, and no left

· Watch Eyes on the Prize – re Little Rock School crisis

· read 358 US 1 (1958)

· Gerald Rosenburg – “The Hollow Hope”

· says - Brown did not matter much ( Title VI and the administrative process was the catalyst

· Singleton v. Jackson MS School District (5th Circuit)

Next Time 

· review root and branch language + Swann
School Analysis - 

Brown I – 

Brown II – 

· with all deliberate speed … 

· Court was not confident that a stronger decision would be implemented

· consider – only case where breach of Constitutional right is not remedied immediately

Post Brown – 

· Southern Manifesto – officials say will not comply

· interposition – someone will place themselves in the process of enforcing the Brown order (stand in the doorway) 

· nullification – S/C decision is null and void

· Little Rock ( everything comes to a head

· national guard is there for the entire year

· 358 US 1 (1958) - 

· key – innumerable attempts to evade implementation ~ trench warfare
· allowed transfer but w/ intimidation 

· Prince Edwards County – closes all of the schools and subsidizes whites to go elsewhere

· Griffin - S/C – rules that State has to re-open the schools on desegregated basis

· Brown was not the point at which desegregation occurred (some argue it still has not today)

· Main pieces of 1960’s legislation – all passed after some form of major violence
· Civil Rights Act (1964) – Kennedy + Birmingham church bombing
· Title I, II, III (public accommodation), IV, V, 

· Title VI (education)

· ultimate penalty ~ loss of funding

· Private Right of Action – existed until 1996 S/C Sandibal Case
· consider – Kennedy was more of Civil Rights hero in death than life

· Voting Rights Act (1965) – Birmingham hoses & dogs + Bloody Sunday in Selma Alabama
· Fair Housing Act (1968) – King’s Assassination 
· important to remember the violence as context to the passage of the legislation – statutes bought & paid for in blood

Green v. County School Board (US 1968)

· Facts – 14 years after Brown ( desegregation has not been achieved in practice

· Issue – are voluntary school desegregation efforts enough

· Court – No

· School Board has affirmative duty to propose a plan that works to achieve desegregation in fact and works now
· freedom of choice plan is fine if effective

· Holding – desegregation has to be effective

· goal – unitary school system (i.e., not a dual school system based on race lines)

· Keys – affirmative duty placed on school board + D/C retains jurisdiction to confirm that state sponsored segregation is eliminated

· Prof – 

· this stuff is being revisited now

· in 14 years – an entire generation has gone through the system w/o getting their rights

· court still does not do anything other than the Court putting the onus back on the school board

· 5 areas that court focuses on – teachers + staff + transportation + extra-curricular / sports activities + facilities

Swann v. Charlotte Mecklenburg BoE (US 1970)

· Facts – 16 yrs after Brown, schools remain segregated in fact + D/C rules for change + BoE is late + D/C assigns expert (Finger) + BoE submits plan that reforms high / jr high schools BUT leaves elementary schools alone + expert says elementary should be desegregated through grouping / pairing / busing + C/A reverses on elementary due to hardship
· Court – 

· goal – eliminate all vestiges of segregation
· recognizes – that whites have built schools in response to demographics to influence / support residential patterns that perpetuate segregation (p. 20-22) 
· Green – charges School Board w/ duty to convert to unitary system NOW
· judicial authority is limited to the Constitutional violation

· Title IV did not limit court’s equitable powers

· initial responsibility of School Board is to remove invidious racial distinctions

· Key issue – school assignment ( 4 problem areas
· racial balances / racial quotas – 

· can’t use desegregation to attack other racial injustices (court avoids other state actions)
· D/C ruling <> require racial balancing (i.e., exact mix in schools to reflect society’s mix)
· remedial plan – to be judged by its effectiveness (can use mathematical ratios as starting point)
· one race schools – 
· require close scrutiny by Courts when School Board proposes

· where history of segregation ( Constitutional duty warrants presumption against schools substantially disproportionate in race composition

· remedial altering of attendance zones (gerrymandering / grouping / pairing) – 

· is acceptable as a remedial / interim measure (especially when school board presents a “loaded game”)
· assignment plan not acceptable simply b/c appears t/b neutral (have to correct past wrongs)

· transportation – busing c/b used as tool for desegregation
· no rigid rules c/b made

· assignment to nearest schools not acceptable where won’t dismantle segregation

· objection ( may be valid when time / distance traveled ~ risk to child / impinge education process

· the Brown mandate ends once district achieves desegregation (but future cases may be brought)
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Green 

· School Board has burden of eliminating desegregation (not parents or anyone else)

· desegregation must occur now (Board must provide a plan that achieves this)

Swann - 

· if Board fails desegregation obligations ( D/C can impose equity judgment to achieve a unitary school system
· initial Board responsibility ~ eliminate invidious indicia of segregated system (faculty, staff, transport, extra-curricular, etc.)

· the mandate is achieved when desegregation occurs in fact ( court’s inquiry ends but may be raised in subsequent proceedings

· student assignment – 

· racial quotas - limited use as a starting point is allowable

· one race schools - require justification by the Board that not due to segregational policies

· judicial altering of attendance zones – is allowed at equity as an remedial interim measure (non-contiguous zones s/b weighed against objectives sought)

· transportation – is allowed to equitably achieve goal of desegregation (limit is when impinges on educational process, considering age of students)

February 23, 2004

To Read – 

· Unlikely Heroes – by Jack Bass ( on 5th Circuit Judges fighting for desegregation

· The Renquhist Choice – John Dean

· Nixon’s Piano - 

Lanni Guinere – 

· Clinton – nominated for Asst Atty general (civil rights division)

· Clinton Bolick (from Reagan Admin) attacked her nomination ( her as a “quota queen”

· founded Institute for Justice ( anti affirmative action + challenging regulation on behalf of Black PL

· Voting Rights Act – § 5 identifies historically discriminatory districts ( have to pre-clear Δs to district
· Lanni wrote on – 

· cumulative voting – ala corporations

· moving to proportionate representation by parties (from the winner take all system)

· Clinton – w/d nomination and disavowed her writings

· Clinton – nominated Duvalle Patrick as replacement

Swann v. Charlotte-Mecklinburg BOE

· decided in 1967

· big cases after BB II

· Little Rock - S/C

· Green - S/C

· Alexander v. Holmes Country (1969) - S/C – said do it now BUT did not tell D/C how
· Singleton v. Jackson Municipal School District – 5th – layed out standards

· Swann (1971) – S/C

· litigated by the first integrated law firm in US
· Prof – 

· Defense experts – problem was poverty + schools not at fault / just result of social segregation

· pairing ~ if only two schools

· clustering ~ if more than two schools

· was a county school district – 

· means whites can’t run to suburbs to escape

· easier to desegregate

· size of district means that there is already lots of busing going on

· consider impact on housing choices – 

· people live where there are good schools
· schools impact property values

· Key achievements of this case – 

· court recognizing – 

· past demographic based, non-educational societal moves that continue to perpetuate segregation

· busing – 
· court is breaking from Green & Past ( finally accepts busing as a solution

· this was a big issue to public at the time ( cause a firestorm
· BoE tries to use Civil Rights Act to limit Court’s ability to provide a remedy to segregation !!!

· S/C sanctioned specific methods for achieving unitary school systems

· helps D/C judges tremendously (tells them how to achieve the S/C mandate)
· ratios / quotas –

· S/C not sanctioning use of quotas / ratios as determinative
· BUT ( they are sanctioned as a starting point 

· question reserved ( whether non-school related state actions impacting education could be basis for a desegregation case

· school segregation ( causes housing segregation (b/c schools built close to segregated groups / people move their)
· remember – 
· an entire generation was lost post BBII before getting to Swan which finally demands for desegregation now
· this was the Burger court that was writing this (he is not a flaming liberal) ( 

· he writes opinion so would have control

· decision c/h gone further if Burger restraint not present

· how short of time in our country’s “history” that we have been in the process of remedying past injustices associated w/ slavery and segregation ( Yet 1980’s S/C began antiquing notion of remedying past wrongs

For next Time – 

· read Belk – against Charlotte Mecklenburg BoE – read both D/C and 4th C/A decisions
Course Theme 

· consider that the white privilege is granted at birth AND is simply not ever having to be aware of race (~ as a burden)
· Michigan Daily – last week’s story (Thursday?) – KKK just endorsed Ward Connelly’s anti-affirmative action proposal (brings CA Proposition 209 into MI)
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Moving Forward 

· criminal justice – Banks decision – decided last week

· McClusky v. Kemp – worst S/C decisions ever – cuts off all systematic challenges to death penalty on basis of race
· Tulia – TX officer corruption puts minorities in jail as part of War on Drugs ( over incarceration of Blacks
· voting rights – 

· § 5 of Voting Rights Act up for renewal in 2007
· economic justice of poverty – 

· class issues are going to become bigger

· today – no Constitutional hook for dealing with this – Constitutional Right to Livelihood in 9th Amendment
· Today’s NY Times – targeting of black churches on issue of same sex marriages

· Milikin v. Bradley I (1974) - Detroit

· Milikin v. Bradley II (1976) - 418 US
Last Week 

· finished up w/ Swann
Legal Defense Fund Machinations

· MALDAF – Mexican American Legal Defense Fund

· PRLDAF – Puerto Rican … 

· AALDAF – Asian American …

· How does LDF assign resources?  

· based on potential effect of an action – consider first Title VII case 
· education + political participation + econ development + criminal justice 

Title VII and the inclusion of Gender

· Right tried to derail by throwing in gender + scaring males that women would run wild
· 1st Title VII at S/C was re 2 white women + represented by LDF ( facilitated LT goals
Post Swan

· target became the North – but here saw violent reactions

· Keys v. Denver School District #1 (US 1973) – 

· first non-Southern case to go to US S/C
· fist case S/C deals w/ issue of minority school defn O/S of black / white context

· fist identified the de facto / de jure distinction

· Court focused on intent ( 

· in non-de jure zones ( often involved frequent School Board re-drawing boundary lines to track residential segregation

· placement of new schools – e.g., not on a boundary 

· teacher assignment – lack of diversity b/w schools (consider white teachers have lower expectations of students of color)
· Keys presumption - ?????

· effect – unleashed round of Northern desegregation

· OH cases – 
· Dayton v. ?? (US 1976) – Renquhist first proposes “Incremental Segregative Effect” to quantify the effects of segregation (used to limit the remedy allowed)

· Dayton II (1979) - 

· Cleveland (1979) – 

· San Antonio v. Rodriguez () 

· not a school desegregation / race issue

· challenging property tax based funding scheme that resulted in wide disparities in school funding

· this was effectively the last school funding case

· 2 core holdings – re strict scrutiny – does not apply b/c ( education not a fundamental right under Federal Constitution + class is not a suspect classification

· think about it along w/ school desegregation cases
· Milikin I (1974) – trying to seek school desegregation across school district lines w/ problem being that Whites had left

· interdistrict school desegregation c/n/b mandated unless significant segregation in one district spills over between districts OR conspiracy b/w districts to segregate students OR state complicit in conspiring to segregate students b/w districts

· emphasizes local control – education is a State function (w/ State being deferential to local control)

· consider today’s “No Child Left Behind” program – where did shift from local to Federal come from

· Rodriguez + Milikin – 

· encourage White Flight 

· key - Racially Separate (Rodriguez education not a fundamental right) AND Financially Unequal (MIlikin)

· this is all a policy choice by S/C – did they think about this or just not realize the cumulative effect
· Milikin II (1976) – 

· whether courts can require / sanction remedial education

· consider 2 effects of segregation – educational effect + segregative effects

· maybe we can’t de-segregate but can court address educational issues through remedial funding of education by State

· eventual result - school districts go from Def to PL suing the state for funding ( leads to KC litigation
· Belke – makes sense against this backdrop

· Equal Protection - getting to strict scrutiny – 
· violate fundamental right - 

· a suspect classification (this is not a class of the suspect) – derived from Ftnt 4 in Caroline Products (1937)
· Caroline Products – dealt w/ regulation of dairy industry (no race issue) + raised equal protection issue raised by Dairy Products complaining that treated differently than others + Court notes that different treatment is OK unless a suspect classification exists (respects Sep of Powers)

· rational basis – lowest level of review + ordinarily applies to any gov’t action

· discrete & insular minority – does not have the same access to the majority based political processes

· 14th Equal Protection – was used only for corporations up to this point

· LDF – created 2 yrs after Ftnt 4
· Korhematsu – S/C drops the ball here, though – passes strict scrutiny upholding a race based classification
· BUT – discrete & insular minority drops out at some point – consider Bakke who was not a member of a discrete & insular minority BUT strict scrutiny still applied

· Croson – Federal contracting w/ majority disadvantaged ( using strict scrutiny here is not what court was originally thinking of

· gender ( 
· only draws intermediate scrutiny / sliding scale – 
· consider that gender based affirmative action is easier to pass muster than racial minority based AA plans

· want strict scrutiny for greater protection BUT don’t want to give up flip side benes afforded byt the lower standard 

· Adarand - ??

· Research Topic - Trace Discrete & Insular Minority relevance and disappearance

· previously – work horse was Privileges & Immunities (but eventually became a deadletter)

Desegregation Today 

· Capacchione v. CMS (WD NC 1999)
· Facts – White PL sues school to end desegregation overview by courts

· Issue – is CMS unitary?

· Court – Yes

· Unitary ~ eliminated vestiges of discrimination and adjudicated as such

· Test – 
· 1) whether school eliminated vestiges of discrimination - 
· a) student assignment – 
· key factor - is the degree of racial imbalance in student assignment
· test – 
· i) no school s/b majority black 

· ii) composition reflect district wide racial composition - substantial compliance over 30 yrs w/ any violations being minor
· iii) no racially identifiable schools are allowed – white flight not an excuse but practicalities of the situation allows some of this
· reference statistics – 

· index of dissimilarity – measures degree of racial imbalance

· index of interracial exposure – measures avg % white in schools attended by blacks weighted by proportion of blacks in each such school
· b) faculty assignment – 

· centrally controlled assignment was OK
· site based incentive assignment has some problems
· BUT – critical shortage of black teachers + CMS is above nat’l avgs ( so OK

· c) staff – 

· initial court never made findings of race related issues + current CMS provides no evidence

· d) transportation – 
· OK b/c schools district applies busing policy ignoring race
· busing was a tool to eliminate desegregation (so how c/b a problem)
· e) extra-curricular activities – 

· initial court never made findings of race related issues
· OK b/c available to all students w/o regard to race

· school cannot compel / deny participation to achieve racial balancing (but sports for women??)

· f) facilities – 

· nothing in the original case ( so court never had control ( so BoP is on Def CMS to establish the problem to justify use of race
· any facilities problems that do exist ~ system wide (not related to race)

· current grant of unitary status is simply late ( was really achieved earlier / initially

· h) other issues - 
· teacher quality – 

· fewer black teachers have advanced degrees

· BUT no statistical relation to student performance

· better student / teacher ratios in black schools
· student achievement – 

· achievement gap is driven by socio-economic issues (~ poverty)

· racial disparities in test scores is not bar to unitary status

· maintaining racially balanced schools has no impact on achievement gap (!!!)

· school system / not court is better equipped to address this challenge

· student discipline – 

· nothing in the original case

· CMS has race neutral disciplinary policy 

· discipline quotas bas ( b/c systematically over / under punish

· 2) whether school willingly complied with / dedicated to / committed to desegregation plan – 

· consistent pattern of lawful conduct to comply w/ court + exceeded court’s orders + consulted w/ community re desegregation + routinely re-affirmed its commitment to integration + significant black presence on the school board + no evidence of racial animus by School Board + no evidence of easily correctable errors + 
· Constitutional Injury – 

· immunity applies BUT not for ultra varies actions

· CMS failed to get court approval in adopting rigid quotas expressly rejected by Judge McMillan

· use of race in admission process ~ constitutionally suspect ~ subject to strict scrutiny

· goal of racial diversity – possibly is not ever a compelling interest

· nominal damages ~ $1 (b/c actual damages not applicable)
· Injunction against CMS – CMS may not use race based considerations in school admissions

· Comments –

· racial balancing ~ only in response to Const. violation (not pursued for its own sake)
· white flight – not an excuse for failing to desegregate / correct student assignment problems

· CMS has gone beyond requirements to further desegregation (but no authority to combat segregation beyond the prior de jure system

· goal of judicial oversight is unitary system (not an ideal / best unitary system)

· court’s broader objective after 30 yrs ~ find the end of judicial oversight

· Belk v. CMS - (4th 2001) – 
· Traxler majority – unitary status achieved
· student assignment – 

· +/- 15% variance from societal profile ~ OK

· indices support dramatic improvement

· school siting – CMS claim that could do more replaces practicability w/ possibility standard

· busing – traffic patterns support notion that Blacks must be bused further

· faculty assignment – D/C not clearly erroneous

· facilities / resources – D/C not clearly erroneous

· DC wrong in moving BoP ( once dual system exists, all discrepancies deemed to derive therefrom (BUT this error was harmless) 

· Transportation + Staff Assignment + Extracurricular Activities – not clearly erroneous
· Other issues – 

· student achievement – 
· 14th Amendment guarantees equal opportunities, not equal outcomes
· courts decline to view achievement gap as vestige of discrimination

· real issue = poverty

· student discipline – D/C not clearly erroneous
· Good Faith – 
· Constitutional violation – 

· no immunity + violation of Equal Protection exists (b/c not narrowly tailored) + for nom dmgs
· comments – 

· private re-segregation is OK 

· CMS rationale for wanting to avoid unitary status – cost of seeking end to unitary status + federal grant money + social goals to combat broader effects of segregation

· CMS more focused on racial balancing than educational goals

· not established whether diversity can support compelling gov’t interest to overcome strict scrutiny
· Motz dissent - 

· nothing to demonstrate that CMS eliminated all vestiges of segregation
· D/C s/h applied Freeman test ( 

· 1) has school board in G/F complied w/ desegregation decree

· 2) whether vestiges of discrimination have been eliminated to the extent practicable
· D/C s/h examined CMS new plan

· problem - 

· student assignment + transportation + facilities + student achievement

· b/c not yet adjudged unitary ( Swann requires that continue to view all racial imbalances as vestiges

· siting of schools may have facilitated white flight – School cannot use this as an excuse

· rigid racial quotas are permissible
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· Millikin I (US 1974) - 
· Facts -  PLs sue Gov, A/G, legislature, State BOE, local BOE re State action having caused White Flight + D/C finds can’t desegregate locally b/c social segregation has proceeded too far + D/C asks for inter-district desegregation plans (to achieve Swanns clustering / pairing b/w districts)
· Court (Burger) – majority = 5
· racial balancing not an end in itself - looking at Metropolitan area wrong b/c Swann not require any particular racial balancing in an area

· local control - inter-district remedy violates established tradition of local control over education

· scope of violation determines scope of remedy - lack of fit b/w response and violation – consolidation of 54 suburban schools goes too far

· D/C can’t be administrator - D/C positions itself as legislator and administrator – s/n put in position of having to run the district

· inter-district remedy rule – 
· only available if either ( constitutional violation in one district produces significant segregative effect in another OR racially discriminatory acts of State or School caused inter-district segregation

· de minimus violation is not sufficient to invoke the inter-district remedy

· desegregation remedy may not include those districts not involved with the identified Constitutional violation

· State responsibility for segregation in one place does not compel the inter-district remedy

· Dissent (Douglas) – 

· Metropolitan solutions to Metropolitan problems are common

· creation of school districts in Metro Detroit created / added to segregation in the metropolitan area

· issue <> racial balancing ( it is whether Equal Protection is implicated by State’s use of devices to achieve black / white schools

· Dissent (White) – 

· majority incorrectly weds itself to illusory school district lines ( State is the real Constitutional violator

· 14th Amendment is addressed specifically to the State ( Brown II places the Const. obligation on State
· not a local issue – 
· State took non-educational action – Act 48 adopted to prevent implementation of desegregation + drawing district lines to engender racially identifiable schools + busing for segregative purposes + building schools to facilitate segregation (12/13 new schools were 90% black)
· school board rep’ed the state – vicarious liability ( all school plans have to be approved by State BOE
· MI uses a state centralized school system - 
· D/C biting off too much is not in issue b/c final remedy not fashioned (no desegregation plan completed)

· Dissent (Marshall) – 

· Millikin II (US 1977) – Inter-District Desegregation
· Facts -  

· Court – 

· plan components are OK

· reading – eradicate effects of past discrimination 

· in-service training – ensure all students in desegregated system treated equally

· testing – eliminate past biased testing procedures

· counseling / career guidance – relieve psychological pressures on Detroit’s segregated student

· compensatory / remedial programs may be ordered by D/C w/i its equity power

· remedy <> exceed the violation IF is tailored to cure the condition that offends the Constitution

· State paying half cost of remedy ( not violate 11th amendment b/c re prospective equitable relief

· 10th Amendment reservation of powers not in issue b/c issue is State action contravening 14th Amendment

· Debolt – attacking the state?  Schools vouchers in today’s time?

· Prof – 

· tacit agreement ( NAACP litigated in North; LDF litigated in South

· North more challenging

· no de jure statutes 

· have to start from scratch

· consider - S/C is different make up at that time – 

· Burger – conservative – wrote majority for both Swann + Millikin 

· Blackmun – was conservative but hugely impacted by death threats from Roe v. Wade

· Stevens / Rehnquist entered soon after this

· Nate Jones – Northern Strategy – Boston, Detroit, Cleveland, Dayton

· § 1983 – allows to sue state actors ( can’t sue States under 11th Amendment w/o consent

· don’t want individual raiding State treasury

· injunction against state rep is allowed even if imposition requires State to pay something

· case ~ 
· about white flight ( white flight more of an issue after busing decisions come out
· MIlikin I – makes school district boundaries insurmountable
· later Columbus case

· determining violation for refusal to take desegregative action depends on whether a duty exists in the first place

· consider – 

· past – Milikin & San Antonio is big justification used by S/C

· today – No child Left Behind ( Schools are pulling out b/c too much Federal involvement

· local control - anything to the majority’s focus here– 

· what of admin burden b/w districts?

· does it force district consolidation?

· consider – parents might want to be involved

· local control (w/ local funding) operates as an effective bar to DEsegregation

· BUT – Equal Protection violation lies only if intent is shown (Washington v. Davis)

· San Antonio (US 1973) – 

· was a challenge to property based school funding schemes

· S/C - school funding is a local control issue + rich property owners don’t have to support property poor school districts + education <> a fundamental right + class is not a suspect class ( strict scrutiny ndoes not apply
· 14th Amendment ( is being interpreted in a narrowing way

· Washington v. Davis was big step in this district

· why is 1st Amendment consistently interpreted more broadly? - religion more fundamental to our Nation’s foundation / development

· why is 14th Amendment interpreted in narrowing manner? - 

· bias of Justices – concerned about impact on themselves
· desegregation today – 

· precious few people (including people of all races) want to bus their children elsewhere

· how do rank all of the competing interests?

· want kids t/b in best / close schools

· as P ( want to be involved in school (i.e., a close school)

· bene of integration

· individual rights
· inter-district remedy – very difficult to obtain

· Takeaway – San Antonio and Millikin really define public education for the last 30 years

Next time

· Jenkins v. MO (2 cases) – 1989 & 1995 ~ Kansas City 

· Dowel v. Oklahoma City BOE - 

· Freeman v. Pitts – 

· Belk - 

March 22, 2004

· dissolution of desegregation decree - OK City BOE v. Dowell (US 1991)
· Facts – injunction applied against school to become unitary + DC found school achieved unitary status ( terminated court oversight (but not removing the injunction) + school adopts Student Re-assignment Plan (SRP) that would return schools to segregated basis + original PL move to re-open case AND challenge the SRP + DC says res judicata applies + C/A disagrees / remands b/c injunction still valid + D/C dissolves injunction + C/A reverses applying law of injunctions to claim that is permanent until controlled party can show grievous wrong evoked by unforeseen circumstances
· Court – dissolution of desegregation decree … 

· requires specific finding as to that effect (m/b more than D/C simply finding of some ‘unitary status’)

· does not require C/A’s showing of grievous & unforeseen harm

· factors – 
· Board’s compliance with prior court orders 
· whether Board complied in G/F 

· whether vestiges of past de jure discrimination eliminated to extent practicable – look at every facet of school ops (student assignments, faculty, staff, transportation, extra-curricular, facilities)
· Dissent (Marshall) – 

· can’t lift a decree when result will inflict the stigmatic injury vilified in Brown I
· record shows constant resistant by BOE to desegregation

· school segregation profoundly affects racial composition of residential neighborhoods

· no basis for differing desegregation rules depending on source of residential segregation being private decisions

· length of federal judicial supervision <> factor in assessing dissolution

· retaining the decree <> require return to active supervision

· partial unitary status - Freeman v. Pitts (US 1992) 
· Facts – D/C enters consent order to desegregate (1969) + DCSS seeks declaration of unitary status / dismissal of litigation (1986) + DC finds unitary status on 4/6 factors (student assignment, transport, facilities, extra-curricular activities) + DC finds that remaining racial imbalance re assignments results from independent demographic forces not a vestige + DC finds lack of unitary status re faculty assignment & resource allocation + C/A rejects partial unitary status (DC must have full authority over all factors until total unitary status achieved)
· Court – 

· relinquishing judicial control after partial unitary status - 

· is allowed - equitable discretion allows flexibility ( DC may release authority incrementally before full compliance achieved 
· Test – 

· whether full / satisfactory compliance w/ decree for particular aspects

· whether retention of control necessary to achieve compliance w/ other aspects

· whether school has demonstrated G/F commitment to whole of court’s decree

· Factors considered – school systems record of compliance
· court’s end goals = remedy constitutional violation + restore school control to local authorities

· the judicial remedy extends only to the Constitutional violation so found ( racial balancing only to extent racial imbalance resulted from Constitutional violation

· judicial imposition of taxes to fund remedial program - Missouri v. Jenkins (US 1995) 

· Facts – DC finds State & School operated segregative school system + DC imposes remedial program and requires funding thereof and finds state and school J&S liable + DC invalidates state law that would inhibit funding of program + school runs out of funds + DC imposes tax increase + C/A affirms
· Court – 

· Judicial imposition of taxes - 

· violates principle of comity

· DC should first direct local actors to implement w/i identified parameters to preserve traditional methods (especially where, as here, the local actors are ready, willing, and able)

· does not exceed Art III authority

· Judicial setting aside of state laws

· is allowed to impose liability on a culpable actor (school) who would O/W be barred from meeting obligation by state law

· simply requiring state to meet shortfall could result in unnecessary delay in implementation of plan

· no 10th Amendment issue where judicial action is enforcing express prohibitions against unlawful state action

· limits of DC remedial power - Missouri v. Jenkins (US 1995) 

· Facts – D/C requires MO to pay for increased salaries & funding of remedial quality education programs +  D/C rejects appeal for confirmation of partial unitary status + C/A affirms
· Court – 

· limits to DC remedial power – 

· fashioning an indirect inter-district remedy to an intra-district violation (when no direct inter-district remedy is available) exceeds D/C equity authority

· white flight <> justification for expanding the intra-district remedy

· de-segregative attractiveness – 

· too many imponderables + too far removed from eliminating racial identity of a school

· suburban comparability - 
· unitary status – 

· continued student underachievement <> not the testing making determination
This Time
· Belk – 
· issues – 

· unitary status – 

· school <> want unitary ( 

· wanted to continue t/b magnet school (attract federal funding, etc.)
· gave them cover for continuing desegregation efforts

· court ( says it is unitary b/c Green factors satisfied
· can slip in & out ( 
· student achievement – 

· atty fees – 
· white challengers fees were at stake ( concern is that this will bankroll them to do this elsewhere
· would be paid by University

· use of race – 

· PL (seeking unitary status) is arguing against magnet schools ( claiming that once unitary status achieved, using race is impermissible

· limit of court’s role – plays some role here ( they are trying to find an end to this to prevent permanent oversight

· achievement gap – 

· 14th amendment guarantees equal opportunity NOT equal outcomes

· court saying that cannot attribute achievement gap to racial discrimination – recognizes that most courts are taking this position

· Prof – this is an inflection point where court could take a different route w/ big consequences

· disciplinary issues – DC finds not related to racial discrimination

· G/F standard - 

· Prof – this is real departure ( prior cases focused on outcomes / not intent

· race as compelling state interest – 

· Belk S/C says not deciding whether race c/b compelling state interest

· BUT – now S/C said in MI that race c/b compelling interest in higher education

· SO ( should CMS re-implement the magnet program and claim it is pursuing racial diversity as a compelling state interest

· another argument against MI not helping 

· Bakke / Gruder formulation ( says race as one factor among many is fine

· BUT – magnet school using race may not have so many other factors (resume, test, recommendations, etc.)

· Freeman v. Pitts – school c/b declared unitary piecemeal
· Consider - 
· LDF - 

· never asked for damages in early desegregation cases ( hard enough to desegregate schools (dmg claims would have made cases impossible
· court w/b very likely to throw out case w/ dmg claims ( do not want to throw open flood gates to claims from everyone

· today’s anti-affirmative action (reverse discrimination) cases - 

· routinely seek damages

· threat of damages is central to their effort to scare university’s into buckling under (naming individuals as Def as well)

· § 1983 – authorizes action against individual who act under color of state law (sort of gets around sovereign immunity)

· magnet schools – 

· attract resources + create unique / better educational environment + attract diverse groups to a particular area + voluntary desegregation tool (theoretically) as a “super carrot” b/c not going to use a stick
· not voluntary for people who are displaced and have to go elsewhere to make room for white students

· often using quotas / ratios ( means use caps on minority enrollment to ensure there is room for the white students (even if you have to recruit them)

For Next Time

· Criminal Punishment

· Read Banks decision that LBF won last month(?) ( re TX death row case (?) – SC web site
· Read McClesky v. Clemp (1987)
