Professional Responsibility
Prof Bill Simon

Office Hrs: 

R 4:15 – 6 or by appt.

Reading – text (Hazard) + Bulk pack from Secretariat

Pedagogically – we focus on NY

MPRE – in the Spring
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For Thursday – distribution of regulatory authority over the profession

· 1974 – Watergate – involvement of lawyers in burglary and obstruction of justice rattled the Bar ( decided to require ethics instruction

· goals – educate attys / make sure know law + disposition to obey the law (using ( philosophical rational analysis of why do the right thing + touchy feely approach + role model approach)
· effort failed ( 

· Today – lots of analysis of doctrine on law of lawyering

Law of Lawyering
· categories – state laws + statutes / cases from other areas that bear on atty behavior
· issues – 

· 1) duties to clients

· fiduciary duties - loyalty (confidentiality) + care

· conflicts of interest

· 2) duties to multiple clients / 3rd parties – how can atty go before must stop due to competing interest

· 3) institutional structure of law practice – organizational aspect of firms
· no financing through issuing equity to non-lawyers

· can’t give control interest to non-lawyers

· can’t share fees w/ non-lawyers

· most jurisdictions still say cannot have non-lawyer partners in a firm

Syllabus overview

Issues predominating in prior decades – 

· 80s = conflict
· 90s = disclosure / fiduciary duties

Issues –

· federal regulation of lawyering - Sarbanes Oxely (§ 307 – duty to go to the BOD) ~ first federal Congressional regulation of law practice

· document retention / destruction – 

· presumption against the despoiler – if you destroy documents ( court / jury can assume w/h/b adverse to you

· business managers distrust of legal system arose in last 25 yrs as business people concerned that docs c/b taken out of context by sue happy attys

· changing dynamics – impacted by growing size of firms and competition in market
· competition puts stress on egalitarian pay structures (lock step)

· concern – old weak central concerns + new high powered pay incentives to generate business = risk of corruption (~ Enron)
· need – to develop stronger central concerns
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Authority over lawyers – 

· exercised by judiciary / not legislature

· NY is slightly different (Supreme Court has primary authority w/ supplemental authority in the Appellate Court)

· Idaho State Bar (Idaho 1981) – 

· court allows officers of corp to appear as repr before court

· non-lawyer reps of cos can repr before court

· Hudtsedt (Cal 1981) – court invalidates law allowing agencies to discipline 

· Key rule that courts rely on – Separation of Powers (which is enacted in some form in each state Constitution)

· Separation of Powers – derives from wording of first 3 Const Articles (“All judicial powers shall be vested in SC and such other courts”)

· effectively – courts interpret judicial power to include the regulation of lawyers

· why did they do it this way?  does make sense?

· atty becomes an officer of the court ( so court should be able to regulate

· no one (when the rules were being set) foresaw the proliferation of out of court law practice

· Inherent Powers doctrine - 
· positive part – court has power to regulate - every state subscribes to

· negative part – legislature has no power to regulate - states differ into 3 groups …

· strong form – (PA, et al) legislation regulating courts power is presumptively / conclusively unconstitutional  

· Loyd & Michael v. Fishinger (PA 1992) – court strikes down law preventing attys from contacting injured w/i 15 days of entering hospital even though own judicial rules reach same result

· comity – (IN, WI) courts will strike down legislation if is in conflict w/ judicial rules and consideration of policies involved warrant such action
· IOLTA issue (int. on lawyer trust accts) – states have rules that funds due to client m/b put in trust acct (w/ exceptions if too small) + BAR set up trust account to cover everyone state wide + some amounts go unclaimed (?) + BARs use funds to fund legal aid + clients sue + SC upholds on basis of no harm no foul
· key pt – many states have suits striking down IOLTA regulation
· shared – (NY) courts and legislature share responsibility for regulating attys + courts respect legislation that contradicts their own rules
· limits – all courts generally uphold legislation of general applicability (~ taxation, debt collection, criminal) 
What is the practice of law –

· possible criteria - 
· appearance in court as rep for someone else

· functional – 

· prepping docs having legal affect [AZ case – prepping R/E conveyancing docs (but voters amended AZ constitution)] – BUT K have legal affect, architects

· custom / convention

· taxes – done by non-atty acts

· R/E – 

· always use attys – East Coast - NJ, GA, MA

· never use attys – West Coast – CA

· protecting lawyers – guild rules

· exceptions - 

· EEs rendering legal advice to ER

· lay person giving general advice not focused on specific circumstances of person speaking to (1st Amd issues)

Intra-state regulation - ABA – 

· a trade association – about 1/3 of all attys are member

· mandatory / integrated BAR – to be a member of BAR ( have to join the local ABA / trade association

· voluntary BAR –become officer of court w/o joining the BAR Association
· functions – admissions + discipline + trade associational (referral services + continuing education) + lobbying + charitable (pro bono) 
· lobbying – direct concern to profession / legal system (~ tort reform and legal fees) + general / political / substantive issues (~ death penalty, etc.)

Interstate regulation – 

January 20, 2004

Distribution of regulatory authority b/w states – 

· choice of law - hypothetical – atty traveling w/ client to other jurisdiction finds client intends to defraud third party + atty removes self but fails to warn third party in other jurisdiction
· home state sanctions atty – BUT home state does not have to apply its own rules

· possible choice of law principles to use -  

· lex loci delicti – apply the law at the place of injury

· balance of contacts – which jurisdiction has bigger stake (w/ deciding jurisdiction winning in a tie)

· BUT – Rules provide a clearer analysis

· if before court ( rules where court sits unless court rules provide OW
· OW (
· if licensed in one jurisdiction ( that jurisdiction applies

· if licensed in multi-jurisdictions ( where principally practices, unless conduct predominantly affects some other jurisdiction

· predominant affect is hard to apply – consider both client (home jurisdiction) and third party (foreign jurisdiction) perspectives

· tort rules – supplement ethics rules

· confidentiality rules usually provide exception to allow disclosure to avoid committing / facilitating a tort

· where is the conduct of law practice deemed to occur - 

· issue - practicing law in another jurisdiction may lead to unauthorized practice

· possible implications – 

· criminal sanctions (but in practice only applied against lay practice) 

· disciplinary rules – most home states

· fees – client may defend a fee charge that K was in violation of public policy (UP laws)

· BAR has ignored growing need to recognize / support multi-jurisdictional practice

· Birbower – 

· what if the arbitration had occurred in NY ( 

· client knows where atty is licensed, so why can later claim unlicensed practice
· unlicensed atty does not “know” the foreign law

· what if client = CA resident (
· CA laws are presumably designed specifically to protect CAs residents

· but in practice ( commenting on foreign law is done regularly

· Physical presence that court relies on is a tenuous basis

· 2 ways for BAR to regulate - 
· prophylactically – before the fact - control who gets in

· post hoc – after the fact – hurting those already in

· 2 motivational perspectives  - 

· some state interests are served by exclusionary nature of BAR

· competitive interests are facilitated by BtE

· consider NJ – b/w two bug metro areas

· NJ required residence ( struck down by Piper
· NJ required in-state office – out of state set up mail drop

· NJ required functional office – out of state attys set up joint offices

· NJ required dedicated space w/i an office – 3rd circuit applies minimum rationality test and decides to not reject NJ requirements (using rationale = accessibility to clients)

· heightened scrutiny – only if discrimination against N/R + free speech infringement

· look at Isreal v. Ford (in text)

Distribution of regulatory authority b/w Fed & states –

· no general federal regulation of the legal profession - 

· federal courts - have authority over practice before them and typically piggy-backing off local regs (tho S/T using MR)

· federal practice requires a separate licensing

· Congress – could regulate but has not chosen to do so

· closest thing was Sarbanes Oxley on atty’s representing public corporations

· federal agencies – many regulate practice before them
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From last time
· Congress could regulate but does not
· Courts do regulate

· Agencies regulate before them (Sarbanes Oxley empowers SEC explicitly)

Regulatory Authority 

· Supremacy Clause -  Federal Agency rules are valid as against conflicting state regulations - Sperry v. FL (US 1963)

· Anti-contact materials – 

· DR 7-104 - 
· pre-indictment – 

· e.g., Ken Starr questions Monica Lewinsky anticipating her perjury by tricking her to meet at hotel
· violations – contacted her w/o atty consent + gave advice when interests were adverse
· post-indictment – 

· e.g., person goes around atty to contact adverse party against atty counsel

· violations – YES

· you would think NO – can waive right to atty (e.g., if mob atty really reps / paid by someone else w/ adverse interests)

· BUT – DR 7-104 requires consent of representing counsel (atty protection rule + client protection rule)

· e.g., opposing atty refuses to transmit settlement 

· violation – YES – still need opposing atty approval

· e.g., clients communicate directly w/ each other

· NY allows this
· DR 1-102 – prohibits circumventing Disciplinary Rule through actions of another

· DOJ Rules – 
· Thornberg memo allowed DOJ attys to contact people w/o counsel 

· ( 7-104 allows exception if authorized by law BUT BAR rejects argument b/c bosses rule cannot count as “law” (?)

· ( federal regulation pre-empts BUT all cases are in fed court + each fed court has judicial rule that adopts local law (so conflict is b/w federal executive and federal judicial rules – not fed & state) SO is more ambiguous

· NOTE – Inherent Doctrines is stronger at state level to allow state judicial rules to trump state exec rules (but less clear at Fed level)

· McNabb Amendment – atty for gov’t is subject to state laws and rules where atty practices to same extent / manner as other attys in that state (this was rare win for state BARs at federal level)
· who should promulgate ethics rules for fed attys re: state activities

· uniformity w/i states ( argues for states setting rules

· uniformity b/w states ( argues for feds 

· wouldn’t want Exec branch making rules for Def, but Judicial branch could
· consider – Federal criminal statutes is largely concerned w/ federal statutes + we already have lots of inconsistency b/w substantive Fed & state laws

· potential issues – 

· systematic biases – states heavily influenced by BAR (b/c state judges elected) + BAR often has pretty strong pro defense (private civil litigators identify more w/ Def lawyers b/c have same needs / int (~ confidentiality which other professions can’t offer))

· recent Federal practices – 
· include - 
· RICO (Racketeer & Corrupt Organization Act) – 

· makes crime worse if done by an organization

· requires forfeiture of criminal activity

· IRC § 6050 – any cash payment >$10K m/b reported to IRS (including attys)

· aiding & abetting doctrine – attys who agree to prospectively defend known criminal activity may be treated as aiding & abetting
· results – BAR resists + BAR upgrades ethics rules + feds start issuing subpoenas to attys
· currently – McNabb Amendment put issue to rest for now

· hypo - PA stat says fed prosecutor may not contact person w/o counsel + fed prosecutor from DC admitted in PA contacts Lewinsky in VA ( PA BAR cannot bring disciplinary proceedings b/c …

· PA choice of law ( would look to either DC or VA (DR 1-105)

· pre-emption – if DOJ rule applies
· PA stat is unconstitutional b/c subscribes to strong form of inherent powers where legi cannot regulate judiciary

· McNabb amendment – says state laws if of general applicability (PA stat regs only fed prosecutors)

Contours of Atty / Client Relationship – 
· What duty exists - 
· if reliance is foreseeable ( give basic advice if of immediate import - Togstad – 

· elements in K – offer & exchange + consideration 

· court bases case on reasonable & foreseeable reliance

· what are duties based on?
· said no case

· failed to inform that had no relevant experience

· failed to advice of SOL

· many read the case to say that recognizes obligation just for failing to notify re SOL

· so duty to give the most basic advice where of immediate importance to client

· basic duties might be - 
· SOL

· get second opinion

· don’t sign anything

· preserve evidence

· prompt notice to insurance co

· report to police – failure to report c/b used to impeach you
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Authority / Responsibility w/i a relationship
· hypo – lose case + 30 day appeal period passes w/ nothing being said + client sues for malpractice

· to extent of any ambiguity in relationship ( burden is on atty to clarify
· real problem – lack of clarity in scope of engagement

· practical solution – write an engagement letter to define scope

· Celtius e.g., – rep’ed by Pillsbury Winthrop (PW)

· unrepresented Intec was looking to buy Celtius and merge into a subsidiary of Celtius

· Intec fails to set up subsidiary for the triangular merger to occur

· Intec asks PW to help in setting up the sub

· everyone happy until realize that sub structure was not tax efficient

· Intec sues PW for malpractice

· PW claims limited scope of engagement – never undertook to give any advice

· case was settled

· authority – cf p. 462
· who calls the shots – 
· MR 1.2 – means v. objectives analysis - 
· objectives – atty follows client’s direction

· means – atty consults client

· e.g.s, 

· settlement – objective ~ client

· challenge juror – means ~ atty – part of the trial process

· legal theory where client wants to achieve political end ~ both tactical / means and outcome

· impeach witness ~ both tactical / means and outcome

· over-ruling clients - 
· when 3rd party interest at issue

· paternalism – protect clients from self

· public interest in ensuring adequate representation 

· courts hate to deal w/ un-rep’ed people 

· civil ~ procedural inefficiency 

· criminal ~ ineffective assistance claims mean more cases

· disallow atty from avoiding responsibility (++)

· authority vis-à-vis third parties – when can atty bind the client

· basically – this is law of agency - 4 types of authority 

· actual – matter of agreement (express / implied) b/w agent and Principal

· apparent – arise from reasonable understanding / reliance of third party based on P’s conduct

· ratification (special form of apparent authority) – if P learns of A acts and fails to promptly disavow it, P is bound by it

· inherent – residual – arises from statutory / C/L rules that are not based on other types of authority

· can overlap other areas – but is generally broader

· e.g., MR 1.2 – client gets to decide objectives – client has inherent authority
· Int’l Telemeter (p. 473) – 

· what type of authority? CEO authorized atty but did CEO have authority

· inherent – 

· CEO – NO - does not have inherent authority to undertake actions outside of usual course of business

· BOD – YES - would have inherent authority

· apparent – can atty reasonably rely on CEOs representation? NO ( s/h inquired
· ratification – YES – BOD knew about atty’s acts and failed to timely reject
· Permissive W/D - 
· Kriegsman (p. 464) – 

· competing interests –

· for strong application of case - 

· if bene to client is large relative to the costs to atty – atty should continue

· we need to promote greater foresight / disclosure / responsibilities on the part of attys re: potential fees

· for weak application – 

· will raise public costs in future – attys will require greater retainer

· Judicial appointment –

· federal level – generally no ability to do this

· States – some allow this + no fed Constitutional constraint h/b recognized 
· fees on discharge – 

· general principle – attys get quantum meruit (no expectation dmgs)

· contingency client – can always fire atty w/ only liability being quantum meruit

· exception – if client behaves opportunistically

· liquidated dmgs – very limited + if b/w sophisticated clients + fees m/n/b excessive (can’t be penalties)
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intro - 

· hypo – negotiate settlement w/ plaintiff atty + surprised at PL atty’s generosity + PL atty does not realize that comparative negligence statute is retroactive (thinks contrib. neglig is complete bar to recovery) ( what do you do?
· accept the offer – strong F/D to client as agent + inefficient to assume a duty to check the law of the other side + efficient mechanism weed out weak attys + consider contingency fee incentives
· correct the mistake – may be obligation to the court + officer of the court + system is premised on notion that both sides know the law ( should be concerned that you have missed something and your client has a stronger case than thought + duty to law / fostering law as an efficient mechanism + difficult to impose this duty in practice + reputational affects
· already a duty to report incompetence counsel to the BAR
· possible rules – 

· duty to correct - 
· duty to report - 
· duty to correct + report - 
· discretion to the knowing atty - 
· arguments – 

· efficiency arguments – depend on a level of information that often does not arise in practice

· fairness arguments 

· reputational arguments

· adversary system – we clearly have one, but not clear what it is

· possible versions – 

· 1) attys have duty only to client (and no one else)

· this is not our system

· 2) defn of issues / presentation of evidence is made by partisan counsel (rather than judge)

· Civil Law systems – judge has more control over the process + raise more issues + calls / questions witnesses + decides what evidence will be presented 
· we clearly have this, but it doesn’t help in may areas (~ O/S court room)
· 3) no implied duty to non-client except to the extent is expressly embodied in the law
\
· but there is no judge in settlement process as here

· in practice - 

· if just accept offer ( bad atty will go back to client and claim a win ( no one w/b the wiser
· DR 7-106 – must disclose rule of controlling law if in court (to prevent embarrassment of the court)

· unlikely to be disciplined either way
· Prof favors disclosing
don’t use these in class 
· “it’s not the atty’s job to do “ X

· … “because we have an adversary system” – have to describe which type you are talking about

Confidentiality – 

· atty / client privilege (narrow + technical) – to what extent can attys be subject to compulsory process to gather evidence

· Wigemore – 7 characteristics - 

· legal advice is sought – 
· don’t have to be an actual client

· tax advice?
· from prof legal advisor in that capacity - 
· communications relating to that purpose - 
· communications – docuemnts that were created for the purpose of obtaining advice

· excludes - atty’s observations + pre-existing documents + facts + identity / location of client
· exception - identity is privileged if disclosure would implicate client in the wrongdoing for which she sought advice (Baird – 254)
· if discovery asks to admit a fact ( civil discovery rules require you to admit facts
· when are observations really privileged communications? (~ I have a tattoo v. tattoo being seen)

· ( may be situation when facts is so related to communication that can’t disclose one w/o the other
· made in confidence - 
· 3rd parties present – 

· allowable – those to help client communicate + O/W help atty give legal advice

· waives privilege – anyone not there to aid the atty give legal advice

· by the client - 
· today – privilege includes statements by both client and atty

· excludes – 3rd party statements

· corporate clients – cannot speak for itself ( we will revisit later

· are at his instance permanently protected - 
· atty has duty to assert privilege for client

· from disclosure by her or her legal adviser -  

· except the privilege be waived - 
· explicit (deliberate) – e.g., to demonstrate consistency of story

· implicit (inadvertent) – 

· i) putting in issue a matter that the privilege bears on (~ asserting an advice of counsel defense waives privilege for related communications / cannot pick & choose)

· limited to the case at hand

· ii) subsequent disclosure - 

· a) judicial (broader) – anything material to the matters volunteered
· broader to prevent strategic waiver while exerting privilege in areas that would benefit the other side
· b) extra-judicial (narrower) – waiver w/ respect to the disclosures themselves
· e.g., Klaus von Beualough 
· privilege survives death 

· atty cannot unilaterally waive for client (m/b client authorized)

· exception – atty can waive on behalf of dead client to bring suit against the executor of an estate (presumably the decedent would want to protect the estate)

· crime-fraud exception – applies when seek atty advice to accomplish end known to be illegal

· hypo – client asks if it is legal to destroy the one document that evidences client’s ongoing illegal activity

· is it legal on its face?  YES

· if ask how to dispose of document – NO b/c not legal

· if ask is a good idea to dispose – court probably treats as legal advice O/S exception

· some argue that exception applies if client intends to not follow your legal advice
· in practice – court favors privilege if ambiguity exists

· value of privilege is often overestimated for civil cases b/c does not allow denial of facts

· evidence rules are same for civil and criminal actions

· discovery rules differ – prosecution cannot ask re facts in criminal action; other party can in Civil action

· disciplinary rules (broad + untechnical) – 
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Confidentiality (continued) – 

·  - Lewinsky (1998) – 

· basis for crime fraud exception m/b established on independent evidence (

· majority view – can’t look at communication to determine

· minority view – if some basis for exception ( court can review communication in camera
·   - Bauer (9th 1997) 
· Facts – bankruptcy atty advised client + client violated law + prosecution sought to pierce privilege arguing that commission of crime after advice

· Court – no causal relation between advice to follow the law and client’s breaking the law

· Better argument for prosecution – Def put into issue (~ not quite same as advice & counsel, but close)

·  - Purcell (Mass 1997) – 
· argue against C/F exception – no indication that Def is seeking advice to commit the crime

· argue for C/F exception – communications re: committing a crime were not related to purpose of getting advice

·  - Big Tobacco Cases – 
· argue for exception – continuing fraud is that CTR is independent + communication is not for gaining legal advice (is more for PR / risk management)

· argue against exception - 

· Client Identity – Anonymous Wrongdoer Cases (p. 254)

· Facts – wrongdoer asks atty to go to IRS to seek settlement + IRS subpoenas atty to disclose info

· theory – traditionally – privilege excludes identity / location of client ( 

· Court – identity is privileged if disclosure would implicate client in the wrongdoing for which she sought advice

· rationale – want to encourage clients to seek atty advice

· Prof – this is one of strongest arguments for protecting identity as privileged (to encourage advice seeking)

· Privilege survives death of client – 

· Swidler case – Vince Foster’s atty subpoenaed by Starr

· State v. McClumby (AZ) – privilege continues to apply w/ client dead and convict for crime on death row

· remember that this area does not address atty’s duties – disciplinary rules have more applicability on this

· had atty failed to assert privilege ( would court have excluded the testimony?  Prof – NY is only state that has clear guidance (fruit of poison tree doctrine)

· Prof – a particularly weak application ( 

· little influence on people seeking future advice + dead client cannot waive privilege (which is a very important component of the privilege itself  

· BUT some argue that executor can waive ( of course, no waiver prevents a civil suit against the decedent’s estate

· exception – atty can waive on behalf of client to bring suit against the executor of an estate (presumably the decedent would want to protect the estate)
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Atty Client Privilege –

· - Fentris (p. 314) – 
· privilege - 
· against privilege – personal consultation as a friend + mental incapacity prevents ability to seek legal advice

· for privilege – giving of legal advice is not a pre-requisite (client only has to seek it)

· Prof – 

· is it legal advice ( ask if this is a situation in which one would normally seek legal advice + is there any reason to suspect that he was seeking advice

· what legal advice …

· c/h/b given – call the police (BUT consider if in the client’s interest) + don’t say anything to the police

· c/n/h/b/ given – flee (assisting an illegal act)

· disclosure of corpus – only an issue b/c of NY fruit of the poison tree 

· Enid’s advice – Prof says facts don’t support notion that she is supporting

· crime fraud exception – suicide is a crime

Work product privilege – 

· attorney client privilege – covers communications
· work product – covers documents, things, & mental impressions made in anticipation of litigation

· two sources

· Rule 26 – conditional privilege (protects ordinary docs & things) – other side gets if show absolute need / can’t get O/W

· Hickman v. Taylor – absolute privilege (mental impressions)

· e.g., - client in accident + atty interviews client & writes down info

· A/C – NO b/c not seeking advice

· W/P – YES but only conditional
Confidentiality – 

· disciplinary rules – have to look at multiple rules b/c so much variation (but we look at only 3 rules)

· NY – DR 4-101C – 
· rule - atty <> reveal confidences (privileged communication) or secrets (embarrassing / detrimental info to client)

· exceptions – client consent + required by law + info necessary to prevent client intending to commit any crime + establish / collecting fee + defend self / associates
· Meyerhoffer (2nd 1974) – 
· Facts - action to disqualify PL firm (adverse party)

· Court – no breach
· Prof – 

· what w/h/b better action

· disclose only those things necessary (he gave the whole report)

· disclose only in court

· what if Goldberg is associate + supervising Partner says to forget it

· DR 1-104 (e+f) ( Goldberg disciplined if issue is clear (despite Partner position)
· ABA – old MR 1.6 – effective until Aug 2003 (majority of states have some variation on this)

· rule - atty <> reveal info related to representation w/o consent
· exception – atty believes reasonably necessary to – prevent client committing criminal act likely to result in imminent death / substantial bodily harm + defend self
· ABA – new MR 1.6 – effective now (many states considering moving to this – BUT no state has this)

· rule - atty <> reveal info related to representation w/o consent

· exception – atty believes reasonably necessary to prevent death / substantial bodily injury (ignore client / criminality) + defend self (malpractice + fee + 3rd party v. atty)
· consider – 
· can’t disclose if potential act is by a non-client

· NY allows disclosure of any future crime by client

· some states include financial / property harms w/ death / bodily injury + some include non-criminal fraud

· some states mandate disclosure

· imminence ~ defective products + toxic pollution + 

· under rules in all states (i.e., not new MR 1.6) – atty cannot disclose to prevent harm that does not involve a client act (but O/W knows about)

Fraud

· duty to rectify?
· majority – views fraud as a 

Duty to Client –

· outer boundary is criminal law – would it consider an act aiding and abetting
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Confidentiality 

· Handout - 

· first three e.g., - 

· existing rule - no disclosure allowed under

· new rule – more lenient

· e.g., 4 - danger is speculative + danger not imminent

· Key – can disclose nothing unless an exception specifically applies

· all confidentiality rules are categorical (allows no flexibility but for specific exemptions)

· they are not contextual (involves balancing using identified principles)

· Rule of Agency (§ 395) – A s/n disclose confi info of P except to protect superior interests of a 3rd party
· this rule is contextual

· would apply to attys but for courts recognition of ABA pre-emption
· consider -  the interesting debate is b/w categorical and contextual confidentiality rules

· possible rule – Atty should preserve confidences of client except to extent disclosure necessary to avert substantial injustice
· key principles

· pro - confidentiality encourages disclosure to and consultation w/ attys (but why is this a good thing)

· con – encourages less disclosure by attys

· BAR argues – 

· re past facts – facilitates atty advice that allows enforcement of client rights

· most relevant to contingent claims (~ self defense b/c have to admit to doing something to your client b/4 can raise it)

· want to avoid client mistakenly withholding info that w/b helpful to them

· BAR relies on this least b/c necessary contingency is infrequent

· BUT some valid claims will not be brought (wrongfully conflicted on death row loses)

· re future intentions – confidentiality enhances deterrence

· some bad acts will occur b/c attys have less leverage to influence client behavior (very ltd ability to disclose)
· objection to BARs justifications – 

· will always be costs and benes (and we have no idea re relative weightings that allows us to favor one way or the other)

· atty s/b able to explain what client’s interests are (so confidentiality no longer at issue and clients will voluntarily disclose)

· studies of criminal defense attys ( support this notion

· Kenneth Mann – White Collar Criminal Defense
· never ask client what actually happened
· client can enforce valid claims w/o client telling their entire support
· they just say – this is law + what facts do you have that support this
· why – bad faith (own moral issues w/ what client may have done) + concern that knowledge will limit what they can do (Prof – but they can’t deliberately avoid knowledge that w/o/w limit them)
· re deterring future deterrence ( 

· good intentioned clients will disclose any way (b/c they are trying to do good) 

· so this justification is only relevant for bad intentioned clients

· also – not clear what atty s/b doing

· inconsistent w/ broader legal intuition and confi rules themselves

· suggests we should value confidentiality for worst acts
· BUT exceptions are exactly for those acts (death / bodily injury)

· in other areas (child abuse) – laws require that professionals disclose abuse (if confi worked, we would want to provide it in this area)

· research – w/b helpful BUT little has been done on this

· study of Thompkins county BAR – see results in handout
· Prof – 

· we know nothing re instrumental effects of confi under a categorical rule

· only thing we do know is that it causes attys t/b passive in when they might o/w do good by being more active

· thus ( we should move to contextual to reduce the moral cost on attys from not doing the right thing

· Sanctions – 

· raising the issue of confidentiality is more often used as a shield than a sword

· Limits - 

· civil discovery rules – require pretty wide disclosure … 

Complicity / Client Illegality

· Benjamin Case – consider as an ordinary Fraud case – 

· Facts – Def got paper for pre-1933 shell + Def generates paperwork indicating shell has assets + Def issues new shares

· Court - 

· registration process still applies b/c issued by the controlling S/H

· willful – exists where person deliberately closes their eyes

· using term pro forma – implies complied with industry practice
· pro forma – look to industry practice

· Prof – 

· Fraud – 

· literally true stating c/b fraudulent if misleading

· knowledge that statement is misleading <> imply absolute certainty
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Duty to rectify past client fraud

· May atty reveal past client fraud to a 3rd party?

· Restatement of Torts – duty to disclose only if transaction has not closed

· Discplinary / Confi rules – concern if fraud is ongoing; but no obligation if transaction is wholly past

· Model Code / Rules (7-102) – duty to disclose to rectify past frauds BUT exception if info is confidence / secret (which swallows the rule)

· ABA rules basically prohibit disclosure

· ABA Opinion 92-366 – Can resign + w/d prior opinion + communicate this to 3rd party?  YES IFF continuing reliance is occurring
· con – tantamount to disclosure of confidence

· pro – on principle, good for atty to rectify fraud + duty to w/d re ongoing illegalities and w/d not complete until communicated + confidentiality does not preclude resigning / w/d of opinion

· continuing reliance – 
· Prof – 2 alternative meanings – 

· a) narrow - defrauded party is making new transaction that would not if knew of the transaction (i.e., is extending new resources

· b) broad - negative reliance ( lender would claim that would bring an action if knew about the fraud BUT this greatly expands the notion of continuing reliance

· Debolt - ABA says enough if completed a past transaction w/ fraud and continue to work on similar / separate transactions

· consider – 

· NY – the one jurisdiction that has codified ABA Opinion 92-366
Securities (Criminal) - 

· relevant b/c – this often involves fraud + 

· Common Law of Frauds - Primary v. Secondary violation – 

· generally - we don’t really care b/c atty is going t/b liable

· securities – more relevant b/c Central Bank of Denver (US 1994) - no PRoA for aiding & abetting a securities violation ( have to show primary violation to get to the atty

· primary requires - misrepresentation + scienter (knowledge of the false statement) + reliance + causation + dmg

· secondary requires – primary violation + scienter (aider / abetter was aware of primary violator) + substantial assistance
· key – Def does not h/t/b shown to have made a misrepresentation
· Securities Laws - Klein v. Boyd (p. 289) –

· important b/c post Central Bank ( so  have to show atty was primary violator
· Facts – client wants to offer disclosures + atty preps disclosure pkg w/ info re client’s prior securities disbarment (Feb Pkg) + atty instructs client to give pkg to investors + atty learns that pkg not delivered + atty preps new pkg w/o violations disclosed & sends to investors (Nov Pkg) + GP dies / discovered that he had embezzled + atty discloses death to investors (but not the embezzlement)

· Court – 

· once elect to speak ( cannot omit material facts

· duty to speak truthfully 

· duty to communicate qualifying info

· if firm is sufficiently responsible for prep of communication ( atty is deemed the author 
· Prof – 

· problem – atty did not sign anything ( did they “make” a representation
· what was misleading

· court says the Feb + Nov pkg

· Nov Pkg – is caught b/c of authorship rationale

· Feb Pkg – duty to correct material omissions (p. 296)

· possibly the cover transmittal letter

· the problem is that we are under Central Bank ( have to show a primary liability (at common law we would only have to show substantial assistance of the atty)
· consider – there seems to be ongoing transactions (no discrete completion of a specific transaction that would place it in the past)
· Securities Laws (minority) - Schatz v. Rosenberg (p. 298) – pre Central Bank
· Facts – Atty prepped non-fraudulent papers to further a transaction in which knows client is committing fraud + transmitted client fraudulent docs +
· Court – 

· no violation under securities law

· no violation for C/L fraud – this is the real shocker

· atty cannot be liable for client representations, even when incorporates into atty prepped legal docs
· Prof – this is still out there, but heavily criticized

Securities (Civil)
· Securities Laws - Civil Enforcement Action – SEC v. National Student Marketing (US DC 1978)
· Central Bank does not apply b/c this is a Civil case
· Facts – NSM seeks to acquire Interstate + each company to get opinion letter from other co’s attys + Interstate to get comfort letter from NSM auditor (Peat Marwick) as to no need to adjust 9 month F/S + Epley unable to present comfort letter at closing + PM dictates letter over phone w/ adjustment + parties debate need to resubmit to S/H + WC (Epley) assured that PM comfort letter would be signed as drafted + LBB said that could avoid S/H resolicitation on basis of Epley’s assurance + PM delivers opinion w/ added recommendation to re-solicit S/H + Officers sell shares + stock falls + WC settles + investors sue LBB
· NSM repped by White & Case (Epley)

· Interstate repped by LBB (Brown, Schauer, Meyer)
· Court – 
· Prof – 

· What should be concerned with …

· last minute changes

· concern of aggressive accy 

· why is the comfort letter not there

· ability of insiders to trade right away 

· what is the role of formality ( usually w/b able to rely on each others word (formality will be obstructive); in this case, lack of formal writing was the cause of the problem
· Primary elements
· misrepresentation –

· the clean opinion despite knowing that the comfort letter was outstanding – probably NO

· the original proxy statement – innocently included the 9 month financials but duty to correct applied

· scienter – 

· simple knowledge of the facts is enough (even if did not think material)
· real problem ( attys flipped stock right after merger
· substantial assistance – 

· not just providing the advice that Board could proceed w/o re-solicitation ( the attys actually participated in making the decision

· Court says that this is unusual b/c victim of fraud was own client
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· Securities Laws - Civil Enforcement Action – SEC v. National Student Marketing (US DC 1978) – CONTINUED 
· primary liability – was failure to meet duty to correct incorrect prior disclosures (but exists to 3rd parties only prior to transaction closing)
· secondary liability (aiding & abetting) ~ 

· violation if ( knowledge of incomplete disclosure + duty to speak + failure to stop merger 

· silence - c/b deemed substantial assistance (p. 114) – lends appearance of legitimacy

· consider that silence is rarely enough for fraud (exception is where duty to speak exists)

· differentiate from other cases – not simply case where aider / abettor failed to uncover the fraud ( attys knew that previously disclosed info was wrong prior to closing transaction
· the radical point here – atty has duty to act proactively to ensure that info would be disclosed to S/H (p.114) BUT court does not say what atty had to do b/c they did nothing
· question – how do discharge duty to an organizational client
· ( consult the full board – BUT what if BOD acting against S/H interests
· ( advice to resolicit the shareholders for approval

· ( withdraw – but this is a form of silence

· ( go to SEC

· ( cf DR 5-109 – 

· says should eventually appeal to the highest authority who can act on an action (the required action in NSMC is closing the merger ( i.e., only the BOD is taking this action)

· attys interpret as saying that atty reps the BOD
· OPM Case –
· consider – 

· were underfinanced + dependent on lender financing + resorted to fraud from the beginning + to close, atty had to give opinion

· borrower’s atty gives opinion ( acts as estoppel to prevent borrower from later brining claim on terms of the document + more knowledgable re: borrower info

· atty can have malpractice to 3rd party where client requests atty to issue an opinion letter to 3rd party to induce reliance there from

· Singer Hutner – 60% of rev came from Def OPM

· case is about – when do you have knowledge / when do you have notice
· atty knows – 

· 1) client bribed to get business + illegal check kiting scheme + client is hard up for cash

· do they know - should they have done more due diligence – Prof – no ( not on notice

· 2) lender sees that computer numbers are same on multiple leases

· atty call Rockwell ( client orders to not call Rockwell

· at a minimum ( disclose that no contact w/ customer + told not to talk to customers

· 3) atty sees that client is leasing more computers than Rockwell could possibly need

· 4) atty learns that OPM are making payments to banks (tho leases require direct payment)

· do they know – 

· atty has stronger duty in this case b/c was giving opinion to induce reliance by 3rd party

· confidentiality – owed to client / not to an individual

· when does Goodman become separate from the client OPM

· generally – is a person acting within the scope of their authority

· ethics consultants – s/h said …

· should never rely on proven liar’s own word

· attys s/h known that the business model required fraud to work 

· New atty - 

· SH lied saying there was nothing t/b concerned about

· SH s/h said that could not discuss w/o client permission

· new atty – s/h sought client permission prior to contacting SH

· DR 5-109 – kicks in – illegal conduct + pending harm to the client organization

· atty s/h ( talked to the entire BOD

· 92-366 (Noisy W/D) – partially based on this case – changes the requirements of attys
so far

· disciplinary rules v. law of fraud
· disclosure – NY version auythorizes disclosure only re future / ongoing wrongdoing

· can’t actively assista client wrongdoing – must w/d

· past wrongdoing – duty to rectify past deception when transaction not consummated (extends to 3rd parties)

· under securities laws – may be stronger duty to actually stop the transaction

· when transaction completed ( if (services used + continuing reliance) ( NY gives permission to w/d noisily (disavow opinion + give notice of w/d)

physical evidence – (see p. 47) 
· black letter law (p. 47)
· source – 

· ethical rules – no ( they just build on it

· 7-102(a)(3)

· 7-109(a)

· criminal obstruction statues – they overlap, but doctrine is broader (e.g., some stats don’t apply until investigation is appending, BUT this doctrine applies even in absence of investigation)
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physical evidence – (see p. 47) 

· black letter law (p. 47) – 
· Atty gains evidence at own initiative - People v. Meredith – 

· Facts - Atty picked wallet out of trash + found / examined wallet + turned over to prosecution ( 

· CA S/C - approved atty conduct

· Prof – 

· standard says - can return evidence + can’t impair prosecution

· BUT what if police had inspected the scene while wallet in atty’s possession

· BUT – simple movement of wallet would disrupt forensics ability to figure out what happened

· there are no clear rules in this area + rarely can replace w/ confidence that did not impair integrity / accessibility

· how do you turn over to the prosecution

· generally – just call the prosecution

· D of C – Bar provides service where atty gives to Bar and Bar gives to prosecution 

· third party has evidence – State v. Murrell (AK 1978)

· Facts – third party discovers kidnap plan + shows to atty + atty advises to turn over to police

· Court – Atty should advise 3rd party to turn over

· Prof – this is arguable
· Does atty have to make it more likely that evidence w/b discovered by police

· consider impact on client disclosure 

· atty may not do same preparation

· Does third party have duty to turn in
· depends on if obstruction of justice statute applies

· remember – Atty for Def is not Atty for 3rd party

· Client gives evidence to atty – 
· Prof – 

· if have possession ( have duty to turn over

· can atty say anything to client prior to receiving evidence?

· even examining w/o touching might be sufficient to trigger possessory duty

· Mt. Pleasant Bodies Cases – 

· Facts – Client confesses to attys re murders + Attys photograph the bodies + Attys refuse to help families / police find bodies w/o plea bargain + at end ( Atty’s charged w/ failing to report death w/o Medical attendant
· C/A – Dismisses

· Prof – 

· BAR supports Atty positions

· absolutely no duty to disclose b/c harm / crime was all in the past 

· BUT – does harm have to be to a “live” body
· Question – what is evidence?  can exclude information if you don’t think something is evidence?

physical evidence – documents – see handout

· Ethics rules – 

· DR - 7-102 – just adds sanction to whatever duty already have

· DR – 7-109(a) – again – references already existing duty

· Model Rules - 

· Obstruction of Justice – 

· state law – 

· federal law – 
· Specialized Record Retention Laws – 

· FTC – 

· Treasury (taxes)

· Sarbanes Oxeley
· Evidence Doctrine – presumption against the despoiler
· if other side shows that you destroyed evidence material to a proceeding ( trier of fact is warranted in assuming that evidence w/h supported facts adverse to your case

· - Warner Barnes v. Kokosai Ksen Kagbushiki Kaishi (2nd 1939)
· what if have policy of periodic destruction – 

· to judge’s discretion as to how to instruct jury

· jury can decide who to believe

· Historical trends – 

· historical advice to businesses ( keep any docs SLA might prove relevant
· then – corp America freaked out by legal system ( destroy it unless definitely think will be helpful

· Arthur Andersen – 

· Prosecution repeatedly invoked the presumption against the despoiler

· AA responded that feared docs w/b used out of context (clever PL atty are run amok)

· Prof – unless client gives rise to specific concerns ( old advice is probably the best advice

Perjury
· Prospective perjury - Nix v. Whiteside – 

· S/C – Atty reasonably believes that perjury is likely
· Prof – 

· what is threshold that have to know that client will perjure

· people just assume that Client will perjure themselves

· how know client will perjure self – changed story + severity of crime / punishment + desperation of client

· BUT – Beyond Reasonable Doubt standard required for conviction of perjury by the jury ( so should not have a lower standard for atty

· AND – jury can consider everything – 

· MAYBE – an issue where evidence may not make its way before the jury

· RULE S/B – atty is convinced beyond reasonable doubt that client will perjure self AND information is private (so not likely to make its way before the jury)

· what does atty do?
· nothing – rejected in Nix / others defend this

· can you know that client is “lieing” ( this is for court to decide

· risk that atty disclosing the client’s perjury will hurt the client more than is fair

· minimally adequate defense is required by Constitution ( sometime lieing is only way to reach this minimum standard
· disclosure to counsel – to give adequate defense, atty must know facts + to know facts, client must disclose all fact + risk of perjury hinders this

· assumes ( there are some facts that helpful to clients, but they don’t know this + … ?

· tell the judge – 

· what will judge do ( depends on the judge (remonstrance client + declare mistrial (probably not) + Def / Prosecution could stipulate as to facts + tells Atty to use narrative)
· narrative method – lets client to tell story to jury in unassisted manner + no reference to perjurous testimony during arguments

· sanctioned in CA and DC
· prosecution cannot focus on Atty’s conduct in this situation
· Model Rule – reject the narrative method

· retrospective – i.e., atty is surprised by client’s perjury
· MR 3.3(a)(3) – Atty must take reasonable remedial measures (including disclosure to the Tribunal)

· Model Code – 

· DR 7-102(b) – self nullifying rule

· P v. Dedallo (NY 1992) – attys have ethical obligation to rectify past perjury 

· Court says this is what 7-102 means (but seems a stretch)

· Duty
· to stop ( is in all rules

· to rectify ( depends on the rules
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Perjury 

· rectification – MR depart from MC re perjury on court

· Clinton / Lewinsky – 

· Bob Bennett objects to questions on sex b/c no “good faith basis” ( Clinton Lies ( Lewinsky spills the beans

· Bennett sends letter (349) to Judge Wright ( Criticisms

· some say not necessary – Judge s/h been aware of it independently + drawing attn to bad evidence + important defense to perjury was that stuff lacked materiality

· others say not go far enough – is this remedial enough ( Bennett’s characterization of the Lewinsky situation is now known t/b wrong + Clinton is now known t/h lied re being alone w/ Lewinsky

· Criminal Law (p. 353 / 354)

· does Civil defn of fraud control? Prof believes Civil defn controls
· for Defense – Bronston v. US (US 1973) – 
· literally true statement (~ non-responsive answer / but misleading) cannot be perjurious
· rationale – duty on part of interrogator to follow-up in face of a non-responsive answer (s/h known)

· for prosecution – US v. DeZarn (6th 1998) – 
· literally true statement but which everyone (court, et al) understood meaning t/b something else
Negotiations – 4 main issues

· disclosure – 
· Spaulding v. Zimmerman (Minn 1962) 

· Facts – Def Doctor finds fatal condition undiscovered by PL doctors / treatable / arguably caused by accident + PL has right to receive copy of Def Dr report (PL atty negligent in failing to ask for report) + 

· Rule analysis – 

· MR 1.06 / DR 4-101 – no criminal act by client

· New ABA rule – would only require future bodily harm (requires no sort of act)

· Court – Atty breached duty to court (not client / PL) ( unique b/c PL was minor ( sets aside negotiated settlement

· Hypo – what do you do?

· isn’t the DR supposed to disclose?

· ask the client for permission to disclose (some clients are decent ( at least give your client the opportunity) + 

· Can atty require disclosure of true statements as condition to taking work?

· MR 1.2 – atty and client can establish bounds of their relationship

· plenty of attys out there who won’t so condition

· consider atty models

· Champion – aggressively goes for best interests of client

· Reputational intermediary – can get to best result quicker b/c people will take atty’s representations more readily + better capacity to induce others to act

· tactical falsehoods in negotiations re client’s bottom line – 
· arguing its bad - 

· DR – 7-102 – atty may not make knowingly false statement of law / fact

· DR – 1-102 – atty may not engage in dishonesty … misrepresentation
· arguing its OK -

· both sides expect this

· reality – there is some tension w/ the rule

· Prof – does not promote fairness
· tactical falsehoods in negotiations re client’s willingness to trade-off issues – 

· nothing in DR
· but Divorce / Matimonial atty union has rules against using custody as bargaining chip for economic issues

· threatening w/ criminal prosecution – 
· DR 7-105 – can’t use this threat to further civil action 

· extortion – some analogy but issue here is whether party has a colorable claim

· policy – don’t want to incentivize people to not go to police 

· Prof – rule is hard to defend – common for restitution dmgs allowed for charges t/b dropped

· BUT - Abusiveness w/o this rule? ( INS – unrelatedness of Civil claim
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Admin / Going Forward

· Final exam – see website + 2 questions
· Syllabus Change – 

· go to conflicts of interest after organizational clients

· case studies w/b after COI

· MPRE – week from next Thursday

Organizational Clients

· Background – 

· pre-1980s – very little written re responsibility to organizations (everything written as if client was individual)

· 1981 – Upjohn case –

· 1983 – Model Rules came out w/ first acknowledgement of issue (1-103)

· 2001 – Sarbanes Oxley – 

· Thematic Issues - 

· small companies

· Doctrinally - 

· privilege / confidentiality – 

· 3 possible positions - re privilege in corporate context

· i) Upjohn Test – 

· applies to matters of federal questions in federal courts

· policy – society wants to facilitate corp ability to investigate / stop illegal activities

· BUT – other incentives exist even if did not have the privilege
· Caremark case – liability of Dir for corp actions ( BoD has duty to investigate

· Smith v. van Gorkam – BOD liable for getting inadequate P for company

· any costs? – privilege may impede S/H ability to get info + helps corps know about problems and hide them from S/H + admin costs b/c atty now better situated to do this kind of investigation

· elements for privilege – communication ( w/i “EE” responsibilities +  at direction of sr mgmt + w/ corp’s purpose to secure legal advice + expectation of confidentiality
· the real hurdle – communication has t/b at direction of sr. mgmt
· ii) Control Groups (minority) – privilege protects only communications b/w counsel and sr mgmt w/ decision-making authority re issues on which advice is sought
· no protection to those subordinates who have info that atty needs
· iii) Restatement § 123 – cf p. 219 – all communications privileged if ( legal matter of interest to a corporation + disclosed to privileged persons AND other persons w/i organization who reasonably need to know to act for the organization
· derivative suits - 
· S/H wants to depose corp counsel against current BoD

· for privilege – belongs to corp + BoD has plenary authority to run the corp

· against privilege – BoD has duties + can’t allow privilege to facilitate BoD violation of duties

· Garner v. Wolfenberger (preferred approach) ~ flexibility

· factors – see ftnt 22 ( main factor is the apparent strength of the claim on its face
· Beneficiary v. Trustee - 
· ??
· remember – 

· privilege belongs to corp / not the agent ( subsequent agent can waive it on behalf of the corp

· tension – want to induce more disclosure to facilitate more compliance ( BUT the disclosure in organizational context comes from an agent that does not control the privilege

· pure policy application would have the privilege belonging to the agent to encourage more disclosure

· why don’t we do this? don’t believe in the rationale + supervening loyalty to the client

· COI & disqualification
· generally – claims are that atty disqualified from ( rep’ing officer and corp currently OR rep’ing corp b/c inadvertently rep’ed officer in the past
· joint representation (for background) –

· general rule – cannot rep current client adverse to former client if current matter adversely  related to former

· signals by the atty - appearance by atty in judicial proceeding - creates presumption that atty / client relationship exist – EF Hutton v. Brown (1969)

· reasonableness by officer re personal representation – Meehan v. Hopps (1956) 
· Prof – 
· consider which potential representations had / d/n/h manifest COI

· not reasonable for officer to believe atty representing then when COI is clear
· corporate Miranda warnings – 
· Prof – this is strong – may cause people to shut up at the time you want them to speak
· DR 5-105 – in any multiple representation w/ differing interests ( 2 conditions m/b satisfied

· disinterested atty could conclude that atty can represent each w/o compromising the other

· informed consent provided

· who can give this – e.g., if officers w/ divergent interests are implicated
· disqualification & derivative type suit - Yablonski (1971) – 

· presumption against corp counsel rep’ing individual Def (exception if case is plainly w/o merit ( & likely t/b summarily disposed of)

· some tolerance for corp counsel rep’ing corp UNLESS - 
· corp counsel advice is part of subject matter

· independence investigation committee involved ( almost always gets outside counsel for appearances sake
· what does disqualified corp counsel do?

· insurance coverage – notify InsurCo + make sure all terms of coverage are met

· assist in setting up the independent investigation committee

· possibly manage the discovery process

· advise BoD re settelements

· otherwise be a neutral party

· open issue – take-over defenses – 
· in practice – atty always sides w/ BoD (but doesn’t this conflict w/ notion of needing t/b independent in derivative type suits?)
· fiduciary duties – 
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· skipped – UN visit

March 9, 2004

Going Forward – 

· do Scandal reading over break
Organizational Representation 
· jt representation approach - pierce corp rep veil – treat as joint representation 

· serious conflict means atty is disqualified as to both

· no A/C privilege as between the joint parties

· BUT – courts rarely do this 

· including - small / closely held corps where courts sometimes treat as a p’ship (Principals owe F/D to selves & each other) ( BUT courts not disregarding corp form re: atty representation

· Woods v. Woods – 

· H & W own corp + seek divorce

· W seeks to disqualify atty ( atty says rep’ed the corp

· Court – says small corp was more like p’ship / joint rep

· successive interests doctrine – can’t rep someone adverse to former client if matter substantially adverse to former client

· Heck – 

· CA does not recognizes Wolfenberg(?) – allow corp to assert privilege

· Updike – 

· atty buys out 2/3 S/H before 1/3 S/H can buy 

· Court – treats the 

· entity approach – 3 alternatives to this approach
· control group approach – interests of entity are interests of sr. mgmt
· key issue – who is in control now 

· ease of application is greatest appeal / biggest fault b/c normatively bankrupt
· certainly rational where no internal conflict exists

· less rational where internal conflict exists

· implicit application ~ Sklarbrevik (the main case in this area) – 

· helping mgmt expropriate minority S/H is not a problem 

· this is conflating sr. mgmt w/ corporation

· explicit application ~ control takeover – where corp counsel allies self w/ incumbent mgmt

· authority structure approach – recognizes norms that allocate decision-making responsibility
· see MR 113 (mostly in DR 5-109)

· focus <> those in control ~ those duly authorized

· still respects the primacy of the BOD

· problem areas – if matter is not w/i authority of the BOD OR where BOD does something in breach of F/D

· limit of BOD authority (even w/ approval of S/H)

· duties to creditors

· charitable orgs have duties to state / AG

· duties to minority S/H

· how does atty go to the S/H re a public corporation?

· National Student Marketing – court suggests atty had duty to force re-solicitation of S/H

· Sarbanes Oxeley – requires going to BoD

· ABA Rule – permissive

· current rule considered by SEC – w/b mandatory

· the framework of dealing approach – organization identified not just w/ structure but also the attendant legal duties & norms
· atty has to decide who is right before decides how to vindicate duty to the organization

· atty seeking to vindicating the legal norms that constitute the organization

· atty should take a side when can tell who is right

· if cannot tell who is right ( atty treats as joint rep and take no sides

· works well – 

· Wolfenberger – rule on A/C privilege in derivative challenge ( multi-factor text includes consideration of the merit of the claim (if colorable merit ( disallow the privilege)

· conflicts doctrine re derivative – corp counsel <> rep individual mgrs unless claim is patently w/o merit

Hypothetical – founder has C/S + VC has P/S + Corp Charter has milestones + BOD ~ 3 members (1+1+1jt) + if milestones not met ( VC gets 2 more Dir + milestones not met + new members join + expanded BOD removes founder + acct tells that basis for removal might h/b wrong

· consider - 

· founder may have had right to information to confidential info as Dir BUT acct stmt was made only after founder’s expulsion
· even w/o uncertainty re basis for expulsion – keeping info from founder is not most consistent way of finding the just decision (through derivative) due to ambiguity

· questions - 

	Theories
	A/C Privilege exists?
	Can tell founder
	Duty to tell founder

	Jt rep
	Not b/w S/H
	Y
	Y

	Control group 
	Y
	N - Skarbrevik
	N

	Authority structure
	
	Maybe – did BOD exceed authority
	Possibly 

	Framework
	Allow disclosure for stakeholders to decide whether to bring a derivative suit (the most justicially efficient)


· what happens to the atty – 

· if BOD wins ( atty fired

· if founder wins ( 
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MPRE Review

· Client Funding – 

· notify

· no commingle

· pay client promptly

· Reporting duty re other attys – atty has duty to report other attys to extent bears on their ability to practice law

· anti-contact rule - speaking w/ represented adverse party ( m/h consent of that party’s atty

· gov’t - atty contacts - <> rep if had personal & substantial relation to a matter while w/ gov’t

· atty cannot say can influence public official on any relevant grounds
· contingency fees – 

· personal opinion – can’t be given in a closing opinion

· Paying Witness Expense  - atty may pay reasonable exp/ lost pay / services of expert witness (BUT <> contingent)

· Paying Client expense (5-103) –

· Fees -  
