ISLAMIC LAW
January 12, 2004

Consider – 
· Sharia – total sum of legal injunction embodied in the Quran (holy book) and Sunnah (traditions of the prophet)

· presence of Civil / Common legal regimes in many Muslim countries ( means their law cannot be equated w/ Islamic law (Sharia)

· Sharia retains influence even in countries that have received Western law (Family / Divorce, Inheritance, …)

· incorporates some pre-Islamic rules 

· Saudi Arabian expansion projects (1975?)  generated lots of activity involving westerners ( drove need for western lawyers to understand Islamic law

· 43 Muslim dominated countries (20 more with significant minorities) + total Muslim population ~ 1B (but unclear due to China) ( means lots of people out their using Islamic law

· Fiqh – means “knowledge” (current usage) / “jurisprudence” (initial meaning)

· Islamic law – a major area where traditionalism and modernism confront one another

· Civil Code – the very base commercial law in most countries (directs judge where to look if no direct rule on point – e.g., look to custom, Sharia, natural justice, etc. as varied by individual countries)

· some countries use Sharia for non-commercial matters even tho have adopted Civil code for commercial issues

· Iraq – tells judge to ignore particular schools of Islam and simply choose the “best” solution (b/c c. 50/50 sunni / shia mix)

· Many constitutions have contained provision saying Sharia is a / the source of legislation (only recently have they been used to challenge items (e.g., interest) as unconstitutional)

3 basic approaches to analyzing Islamic law
· 1) French / Analytical - 
· look to traditional Sharia texts / modern enactments w/o attempting to reconcile with current conditions

· 2) Historical approach – looks to history and ignores notion that law is a social phenomona
· 3) Historical / Social approach - 

· history of Islamic law is history of social changes 

· We take mixture of 1 & 3 in this class
Sources of Islamic Law (Sharia)

· Primary - 

· Quran – holy book / is not a source of law itself

· Sunnah – traditions of the prophet
· Supplemental - 

· Consensus - 
· Qiyas – logical deduction
· Public interest
Relevance of Sharia in domestic practice

· domestic conflicts of law rules - may point to foreign law – act committed abroad, etc.
· Walton v. Aramco – 

· fact doctrine - foreign legal provisions are an issue of fact that must be proven in court (similar to commercial custom b/c neither are known to judge or jury and relevant info m/b provided w/i course of a trial – may not be able to find it / may not be able to interpret it if trained in other legal regime)

· note – this also applied to sister State laws in the past (but not today)

· foreign nature of law is determined by looking to how international law treats the law of the two jurisdictions at issue (applicable law + applicable forum)

· facts – Walton crashes w/ Aramco driver in Saudi Arabia + neither side proves Saudi Arabian law + DC judge throws out case + Walton appeals saying that tort rules at issue are so fundamentally s/b assumed to apply in SA + PL pleads that SA ia uncivilized
· legal issues – State tort law says law where tort law occurs applies + federal law (diversity) says that no recognition of foreign law if not pleaded

· CA – must respect that foreign jurisdiction pay have different laws in place + def <> prove that SA ~ uncivilized 

· Why did Walton persist in bringing his case – 

· Saudi law not in favor

· Saudi law not available (undeveloped / not clear / no documents)

· bad lawyer

· setting a precedent
· Terry v. Trans Arabian Pipeline Co (TAP Line) – 

· Facts – TAP Line is sub of Aramco + Terry heads team for Tap Line + Terry becomes alcoholic due to hard life in desert + Terry develops psychiatric problems of which Aramco physician is aware + Terry has family / small children + Terry tries to commit suicide (drowning in pool) + Company physician treats pshychiatric problems but ignores alcoholic condition + Terry condition worsens + physician concludes need more sophisticated medical care + takes Terry to Beirut in unpressurized aircraft despite adequate care being available nearby + Terry dies due to flight

· PL – Ms. Terry sues for medical malpractice

· Def – if can’t win a case with relevant law, confuse it (throw in lots of defenses)
· SoL run – but does not run under Saudi law

· contributory negligence – 

· “relative” negligence (comparative negligence) – Saudi law does not recognize

· capacity of widow to sue

· Why interesting case? presents so many issues

· who is liable?  does Saudi law recognize principle of respondeat superior

· Quran – Diyat is to be paid pursuant to notion of Aquila

· Diyat - blood money / payment for damages to life or limb (w/o specification by whom)

· Aquila – compensation paid by tribesman to settle collective liability

· w/ tribesmen eventually interpreted as limited to the prospective heirs of the wrongdoer, w/ certain exceptions (children, women, the elderly)
· ( they benefit from wrongdoers economic activities

· ( exceptions are driven by notion of responsibility (those who do not have a presumed duty of oversight over the wrongdoer)

· later evolution ( included recognition of other (non-tribal) groups as subject to Aquila

· how much s/b damages? 

· Quran – price is 100 camels

· in the prophets time, this was a king’s ransom

· H/E - someone convinced a court that value of camel is $36 (so damages is $3600)

· K law - 
Requirement for Course – 

· A paper

· Pick an area that you like and find a topic within it

· Length ~ unspecified

Origins of Islamic Law – 
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Last time – 

· Relevance of Islamic law to America – 

· Int’l K

· Arabian investment in America

· US foreign interest Arabia

· proving the law to the court – 

· previously - treated like a fact (party relying on it bears burden of proving it)

· today – statutes allow courts to take judicial notice of foreign law (but in practice, they often don’t – so situation is same)

· Walton case – PL had COA under SA law + lost b/c failed to prove SA law

· note – difficulty for transient in the country to gain access to legal resources necessary to prove SA law

This Time 

·  - Terry v. TAPLine (1970)

· Facts – PL ~ depressed + PL tries to commit suicide + Def Dr gave anti-depressants which contra-indicated by alcoholism + Def Dr takes decedent to Beirut via non-pressurized plane (not other location by pressurized plane) + decedent dies + PL says decedent w/h lived if taken in pressurized plane
· Def – SOL + contributory negligence (attempted suicide) + PL was suing company and no respondeat superior in S/A + any dmgs would be 100 camels (~ blood money under Islamic law) ~ $3,600

· S/A – no SOL + contrib. neglig is not a bar + respondeat superior is not settled under Hanbali school
· uses relative negligence (court takes comparative negligence into acct in determining dmgs)
· NY (Court) – Islamic law does not recognize principle of respondeat superior + lack of monetary jurisdiction
· Prof – 

· Quran – every soul w/b held responsible for their own acts (Prof – this is about the day of justice, not civil penalties)

· Quran – wrongful killing of non-muslem ( dhia (blood money) m/b paid to the family of the victim (no mention of by whom)

· Traditions – endorses pre-Islamic law ( Aquila (“kinsmen”) of the deceased can make the claim

· Aquila ~ excludes women and children b/c there is an assumption that they will be taken care of

· - S/A v. Aramco (1958)

· Facts – 1920’s, S/A signs K w/ Britain to explore for oil + S/A subsequently cancels K + S/A signs new exploration K w/ ARAMCO (fna Standard Oil) + 1954 ( S/A signs transport K w/ SATCO (Onassis)
· PL (Aramco) – concession gave it exclusive K right to transport violated by SATCO signing

· K analysis s/b de-localized to apply int’l law

· Def (S/A) – no right existed + even if did exist, ARAMCO never exercised it (Purchaser always took care of transport) + any K right which does exist, does not limit gov’t’s regulatory power (a French law argument)

· Court – 

· “characterization” of the concession ~ determining the juridical status of something

· important in Civil law jurisdiction b/c a concession is usually enacted as a law (approved by Parliament) after signing

· inclusion of “exhorbitant” clauses (right to amend unilaterally / right to rescind / etc.) not typically included in bilateral contracts between parties in parity ( this is an administrative (?) arrangement

· Business arbiter – does not have a lex fori ( so can’t apply “its home law” ( says will apply lex situs

· elects to apply S/A law BUT ( Hanbali law – nothing on oil concessions ( so the ruler has discretion to adopt anything not in conflict w Islamic law (freedom K + binding force (?) rule)

· Islamic law makes no distinction b/w treaty and K of private law

· applicable law – K does not provide, so look at int’l law ( 

· ( law specified by parties ( so back to int’l law

· ( autonomy of will ( law presumably intended t/b applied

· S/A law will apply

· since S/A law applies AND S/A does not distinguish b/w treaty and K law ( court says that S/A violated the PL K
· S/A response – respect the decision + never again will gov’t agencies submit to arbitration
Egypt

· Facts – US engineers were building new paper mill in Egypt + Nasser threw Americans out after 6 day war + Egyptian site owner asked engineers to come back + US firm releases engineers + Mill starts / performs below expectations + Egyptian site owner sues + K calls for int’l arbitration w/ Egyptian law

· Def (US Firm) – force majeur (impossibility at law) + even if let into Egypt ( USAID had prohibited from restarting (b/c aid suspended to Egypt) 

· PL (Egyptian firm) – no such thing as impossibility at law + many US citizens stayed in Egypt

· Prof – 
· USAID issue was just that they would not pay anything for the project

· PL failed to mentioned that US citizens remaining were specifically exempted in the oil field

· Egyptian law – recognizes temporary AND permanent impossibility
· temporary impossibility – have to wait and see ( can’t just terminate automatically
· Arbitrator – Swedish arbitrator only knew force majeur of Sweden
· eventually simply split the cake ( impossibility up to some point; no such impossibility after that point
Pre-Islamic System

· helps to know a rule’s pre-Islamic background

· Islam did not entirely repeal the customary law applicable at time of advent of Islam

· many of imported rules were adjusted t/b compatible w/ Islamic law

· consider time at advent of Islam – note points that carried over in modified form
· tribalism w/ no central authority

· all spoke same language + worshipped same gods (pagan) but for sizeable Jewish communities

· perpetual strife ~ bloody on-going war 

· developments to mitigate strife – 

· Institution – forbidden month ( no fighting allowed

· system of escorts – bring escort friendly to local tribes in areas through which going to pass

· escort is obligated to protect you

· system of pacts – 

· pay fee w/ tribes along path to get to eventual destination (or carry goods to destination w/o commission)

· allows one group to agree to carry and trigger the benefit of established pacts

· system of treaties – signing is very ritualistic
· enforcement of law

· no machinery existed

· BUT head has moral authority to speak & guide public opinion

· Council of Elders assists Chief

· Chief’s most important role is representing b4 other tribes

· exception ~ Mecca (
· Kabba – believed to be built by Abraham

· criminal law – 

· key principle ~ retaliation family of victim had right to ask tribe of wrongdoer to surrender him to suffer death (no distinction b/w wrongful / accidental homicide)

· dhia (blood money) c/b paid in some circumstances

· caste system – inferior tribe kills from superior tribe ( superior tribe can ask for 2 t/b killed (so at least one h/t/b innocent)

· Quran – 

· eye for eye allowed, but God will reward you if forgive and take blood money

· social status dropped

· access to law is no longer limited to the wealthy – law applies to everyone

Islamic law in general

· Courts - 

· Sharia Courts – look only at family law issues
· Civil Courts – look at issues like in Terry

· decisions are not published (at least for cases involving national interests???)
· Schools – 
· they have more points in common than at variance

· Hanbali –

· S/A

· Hanafi – 

· India

· mastered art of refining fact patterns

Quran

· very word of God as revealed by Gabriel to the Prophet

· revealed over 22-23 yrs

· important to know the occasion of the revelation (~ the legislative history)
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Pre-Islam v. Islam
· Criminal Law - 

· retaliation / blood money – covered last time
· adultery ~ any sexual relation out of wed lock 

· stoning was prevalent in Pre-Islamic in Jewish tribes (eventually blackening face and exile)

· Islamic - 

· Sunna distinguished 

· offender married ( stoning

· offender unmarried ( flogging (per Quran) + exile (added by the Sunna)

· problem ( unclear if the Sunna cases were before or after the Quranic verses were added

· standard of evidence – either admission OR all of … 

· 4 witnesses

· each witness of righteousness (which can’t be a peeping tom)

· all 4 m/h seen the act

· Social Situations - 

· marriage – 

· Temporary marriage – based on time

· rejected by all Islam

· Muttah marriage – marriage of enjoyment – not really a marriage / based on enjoyment

· Sunnites rejected

· man may marry a non-Muslim if scriptual (Christian or Jew)

· Shiite retained this (but has a different status than regular marriage) 

· Idda – period after termination of marriage that woman must wait to remarry (3 ministerial periods or 3 mos if too young / old to conceive or delivery of child if pregnant or 4 mos & 10 days in case of death) to check for pregnancy

· man may only marry a Muslim

· no rights of inheritance here

· “missuar” – fulfills marriage requirements except that couple <> live together and woman gives up right to support

· still inherit each other

· Prof – s/b no question on this issue

· dowery – if man died w/o paying ( woman had claim against his estate 

· K into marriage

· allows women to K themselves into marriage

· some schools required assistance of a man

· but women never c/b forced into a marriage (except for some schools preach that a minor may be forced into marriage by her ward)

· # wives - 

· Pre-Islam - no limit on # of wives man can take (if economics could support it)

· Islam – restricted to 4 wives w/ conditions of – equal treatment + ability to support

· sanction for violation – regarded as a sinner that god punishes in the hereafter (not invalidation of marriage)

· Some States (Tunisia) – forbid polygamy – chaos results from forbidding what God approved

· Other States (Syria) – need court permission 

· limits on relatives – 

· Islam – expands the group that cannot marry

· when woman nurses a child ( child becomes natural child of the woman & husband

· Divorce - 
· Pre-Islamic Arabia – 
· man can divorce at complete discretion

· woman cannot repudiate marriage

· suspensory divorce – marriage tie remains so woman cannot remarry

· Islam – 
· if man divorces third time ( woman is prohibited to him
· woman can repudiate marriage by court (man can repudiate by declaration)

· if man says Zihar (back of my mother) ( man separated from his wife until frees a slave OR fasts from 2 successive months OR feeds 60 poor

· Paternity – 

· child of concubine - is child of the father + born free

· Inheritance / Testamentary Disposition –

· Quran – simply requests that people leave bequests in favor of close relatives

· Islamic law develops over time + establishes new principles

· close family has greater claim to estate

· specified order of heirs 

· restrictions – 
· Man cannot bequeath more than 1/3 of estate’s net assets

· cannot bequeath to one child w/o acquiescence of the other
· role of family – 

· Pre-Islam – everything through the male

· Islam – initially focuses on the family unit and the woman

· tremendous tension here

General Quranic Principle

· If Quran prescribes an activity ( Sunna cannot add to this

Sunni v. Shiite – 

· Prophet did not designate a successor (Quran says this is a matter for the community base don merit / not designation)
· Line – Abu Bakr ( Omar ( Othman ( Ali 

· some said that Ali was entitled to succeed the prophet – 1st convert + son in law

· BUT claim not raised during first 2 caliphs (b/c times were good + everyone happy)

· Othman – very pious + sacrificed all his wealth BUT not a strong ruler + appointed the wrong people around him (lots of family based nepotism favoring his cousins, the Amayids (??))

· Othman overthrown and Ali succeeded as 4th caliph

· those who sided w/ Ali were the “partisans” (~ Shia)

· Civil War results

· Ali beats some of the opposition

· but Awayids are more powerful

· as they are about t/b defeated ( Awayids claim arbitration under the Quran ( some supporters of Ali switch sides

· consider – 

· Shiites generally favor role of women more b/c Ali’s legitimacy depends on marriage to Prophet’s daughter Fatima 

Slavery 
· Islam did not abolish slavery 

· tho every legal and moral effort was used (including setting aside money from the public treasury)

Prophet

· born in year of the Elephant 
· Ethiopian king tried to invade on an elephant to destroy a shrine BUT decimated by smallpox

· father dies before birth + mother died at age 6 + grandfather died 3 yrs later

· moved to uncle’s house (raised by Ali’s father)

· spends time on trading trips

· trades for wealthy widow ( she offers marriage when he returns (she 40 + he 25)

· often visits cave at Hira ( here he receives his calling at age 40
· moves to Yathrir – 
· had some followers there

· two formidable forces are there ( Aws and Khazraj were constantly fighting w/ goal of total annihilation of the other
· Mohommed invited in as a neutral party

· Mohommed then leaves the city – begins the Islamic calendar
Mecca
· Muslims believe built by Abraham

Monotheism
· some argue that people were already moving to monotheism and Mohommed merely added the necessary emphasis to move Arabs in the direction of Islam

· BUT believing in a single God requires taking the whole package

· others argue that Mohammed merely filled the void of a national religion for Arabs

· others say Mohammed just had epileptic fits

· BUT never had fits before + how do you explain the visions

Notion of final judgment - 
· links back to other prophets

· Quran reveals that it is telling about prior prophets + others that we did not know about

· recurring theme – prophets all struggled + failed may times + finally succeeded
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Outside Readings – 
Prophet’s History – 

· secret migration from Mecca to Medina (marks the beginning of the Islamic calendar ~ AH)

· note – Kadafi / Libya marks beginning of Islamic calendar as AW (~ after death)

· Constitution of Medina – 

· guaranteed religious freedom of Jews + urged close cooperation b/w immigrants & supporters + Prophet recognized as final source of authority

· Immigrants (Muhajirin) – came from Mecca

· Supporters (Ansar) – supported the Prophet in Medina

· beginning of biggest objective ( bring Mecca into Islam
· a marked change – not in the Prophet, but in the circumstances surrounding the Prophet’s work

· consider direction of prayer
· was originally towards Mecca

· the towards Jerusalem while Prophet in Mecca

· then switched back toward Mecca when Prophet is in Medina

· relevance of Mecca - 

· Mecca was seat of Prophet’s tribe (with vast alliances)

· Meccans were in state of war w/ Prophet – PO’d b/c he left his own tribe to join other tribes

· state of war w/ Mecca – 

· Prophet did not want a state of war

· Big battle of Badr – 1000 Meccans v. 305 Muslims ( Muslims lose 15, Meccans lose many w/ leader
· Bedouins join the Prophet

· Big Battle of Uhud -1 yr later ( Meccans mobilize 3000 v. 1000 Muslims (w/ 300 deserting the morning of)

· Meccans win (b/c archers desert post to get booty) / Prophet faints / Meccans believe Prophet died and leave

· Quranic versus reflect 

· Battle of Al Khandaq (battle of the confederates)

· Meccans decide to align w/ Bedouins and Jewish tribes to put an end to the Prophet

· Prophet’s spy passes word of prep for the big battle

· Meccans send army of 10,000 

· Muslims dig bunch of ditches in 6 days

· city under siege ( bad weather + ditches are a barrier

· Meccans lose heart as alliances break down ( Meccans melt away
· Prophet makes diplomatic position ( send follower to perform Umka (the lesser pilgrimage) in Mecca

· Mecca said wait until next year ( this simple dialogue was the biggest victory the Prophet was looking for
· Prophet dies in 623 AD after ordering campaign to other areas
Sources of Islamic Law 
· Sharia – derived from word meaning ‘law giver’

· Quran – 
· the highest source of law ( the very word of God conveyed through the Angel Gabriel over 23 years

· each prophet had their own miracles ( the Quran was Mohammed’s miracle

· consider the age of prophets – Moses (magic ( snake from stick) + Jesus (Medicine ( healing) + Mohammed (poetry & language ( Quran)

· ‘Occasion of the Revelations’ (the legislative histories)

· 114 chapters (Suras) w/ 6,000 verses
· is not a legal code ( is a book of religious / moral teachings w/ some legal pronouncements
· use of a divine book ( means it is immutable and cannot change over time

· law is a social phenonomon ( must change to meet current conditions

· BUT – how rigid of a system does Quran lay down (
· have to look at the specificity of Quranic mandates

· AND – what is Quran’s attitude toward notion of law (  
· AND – some contention of Quran’s place as eternal rules (?)

· KEY POINT – the permissible of the Quran can be regulated

· big changes
· eliminate alcohol

· improve station of women

· free slaves

· Sunnah - 

· Consensus (Ijma)

· more of a process for divining the right rule

· emerged subsequent to Prophet’s death

· Analogy (Q’yas)

· emerged subsequent to Prophet’s death

· General interest of the public - 
· Custom & Usage - 
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· Remember – everything is permitted under Islam unless expressly prohibited (reference Prophet’s tacit approval)
Source of Law – 

· Quran - 

· some verses are more detailed (inheritance) – less room for supplementary legislation here

· some verses less detailed – lays general pronouncements (unimplementable w/o specific legislation)

· does not proscribe how prayer is performed

· Sunnah (“method” / “trodden path”) – 2nd primary source of Islamic law
· what has come forth from prophet in form of speech (Quawliya), deeds (Fiyliay), tacit approval of practice (Taqrirya)
· BUT – only where Prophet intended these to be instructive

· e.g., - Prophet said to pray “as you see me pray”

· anything of utility ( the Prophet accepted

· Traditions – 

· some ???
· some explain how to comply w/ Quranic mandates

· e.g., cut off thief’s hand in Quran ( traditions define had, minimum value at issue, the requires conversion

· some lay down rules addition to Quran
· a) topics that Quran <> deal with (~ blood money; murder as bar to inhereitance)

· b) areas dealt w/ by Quran but which Prophet added (~ certain people who may not marry each other + stoning to death of adulterer ( Sunnah adds distinction b/w married and unmarried)

· some indicate where Quran abrogates itself
· science of Hadith – verifying the Traditions

· has to be proved to have come through a Companion (adult in Prophets time)

· compilers noted the reliability of Companions (compiled biographical data)
· classification of traditions 

· Sahih – sound / uninterrupted tradition

· Hasan – uninterrupted / has weak link / but corroborated somehow

· Daif - 

· fabrications – limited b/c fabricator would have to associate their name and someone else w/h/t verify (they would not want to associate themselves w/ a known fabricator)

· Types of Traditions – (?????)

· Matawatir – (Sahih) narrated by single narrator in each of the three generations

· Mashhour – well known Traditions – narrated initially by one / two sources BUT in second / third generations ( narrated by group

· Ahdi – narrated by single person in each generation

· Acceptance of Traditions – 

· some accept the Traditions but with conditions
· post – facto law ??

· aren’t we “creating” retroactive law ex ante the Prophet’s time?

· some day ( only can rely on Quran

· BUT – w/o Sunnah / Translations to kow how to apply the Quran ( we would not even know how to pray
· consider – 

· Prophet did not have Companions write Traditions down ( wanted them to focus on the Quran

· BUT – first 

· Masanid – arranged by narrator

· Musanfat – arranged by topic

Types of Acts – 
· Fard – required (censored for not doing it)

· ~ praying + 
· Mandoub – recommended (rewarded if do it; but not required)

· Mubah – permitted

· Makrouh – reprehensible

· Haram – forbidden
· this is where the most severe penalties are

Schools 
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Going Forward

· Make-up class will be - March 26 (2:00 – 4:00)

Traditions
· problem – being invaded by forgeries

· solution – Hadith – establishes the chain of transmission 
· riwaya ~ verbal tradition ~ Hadith

· reliable? – 

· Westerners - this c/b forged as well

· Islamists – lots of other tests augment the hadtih
· criticisms – 

· Traditions continued to grow as Hadith was applied

· Sunna was simply the practice of the contemporary community and back projected to the Prophet thru the Hadith

· professor’s point – there may well be many fabricated Traditions – but use sense in reviewing them

· ( earlier texts s/b more reliable than later ones

· tradition of the Six Slaves (p. 363) – 

· no mention of the Prophet

· so, the Traditions are – what the Prophet did + compilation of contemporary Medanese law

· Schacht says this Tradition is false

· tradition of bequest to female heirs (p. 356)

· tradition of the donkey (Omar) – sister dies ( 2 brothers + father + 2 half-brothers (non-agnatic) claim sister’s estate

· agnate brothers want to waive agnatic relationship (base on common father w/ sister) – Omar accepts this and says they s/n/b worse off than the non-agnatic brothers
· resolution of conflicts – 

· abrogation of earlier verses by later verses – deduced from Prophet themselves or the Sunna

· Traditions are recognized as varying in strength – 

· some not binding

· some accepted by all as binding

· some are single narratives – views of reliability vary

· some have multiple sources corroborating what a Tradition says

· Sunnites – required Traditions t/b narrated through a member of Prophet’s household

· Shiites – do not so require

History

· rapid expansion of Arabia ( expansion of Islam – 

· made administration difficult

· fomented civil war / revolts

· Quran’s focus on inheritance – 
· driven by new found wealth from Arabian expansion / plundered booty

· transition from tribal system to society where rights of non-male agnates begin t/b recognized

Saying

· Intelligent enemy is better than an idiotic friend
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Succession

· Prophet died 632? ( did not name a successor (Shi-ites claim that Ali was so named)
· 3 possible succession plans emerge – 

· 1) Medanese Muslims (the Ansar) ( strategizing re succession ( claim right b/c helped the Prophet establish Meccan
· 2) Meccans - Abu Baq and Omar rush to the meeting as Meccan Muslims ( claim right b/c bore a greater burden b/c had to support the Prophet in the disbelieving Mecca + part of the Prophet’s clan 

· Meccans propose 2 heads of state
· Ali not present at the meeting ( upset b/c not consulted in the decision ( not pledge allegiance to Abu Baq immediately
· 3) Succession should remain w/i Prophet’s house ( Ali has all of the right credentials

· this idea lies dormant during reign of Abu Baq and Omar due to ( justness of the rulers + period of successful expansion of the empire

· Omar stabbed and appoints panel to find new ruler SLA not Omar’s son

· panel chooses Uthman ( stays for 12 years ( 


· 6 yrs are good

· 6 yrs  are bad 
· Uthman relying on Marawan Ibn Al Hakam (a bad advisor who appoints only people from his own clan)
· Ali tries to protect Uthman
· Uthman is assassinated
· Ali succeeds Uthman

· 3 leading figures object ( hold Ali responsible (b/c c/h prevented U’s death) + claims blood of Uthman + has not produced the murderers

· Ali is assassinated by a former supporter

· Hassan supposed to succeed ( but Muwawiya negotiates Hassan’s abdication in Muwawiya’s favor

· Hassan assassinated 6 mos later – poisoned by his wife to marry the son of Muwawiya

· 661AD – beginning of the Amayid Dynasty 
· Republican era ends (succession to leadership is now based on heredity)

· empire’s seat moves to Damascus

· remember – people vest the head of state w/ power thru pledge of 

· Amayid Dynasty - 
· let conquered people carry on their traditions / activities ( meant that Arab Empire absorbed much in the way of foreign law

· terminology – 

· tadlis – fraudulently hidden defect in the merchandise (derives from the Greek dolos)
· waqf – 

· judicial form – 

· cadif ~ judge (early on served multiple roles in society (often conflicting)) ( 
· often apply local law
· power of local judge to apply personal opinion is unrestricted ( no hierarchy of courts to encourage uniformity + no appeals process

· Local law + modified by Quranic law + influenced by administrative regulation + infiltration by foreign law
· consider – they were just trying to develop something that works ( not an integrated system of jurisprudence

· Amayids accused of being Arabs merely ruling as Muslims

· Abbasides Dynasty -  

· goal ~ fix what Amayids did wrong ( revive Islam + establish Islamic state

· see gap b/w law and practice ( solution is to involve the jurists in the legal process ( 

· but gap continues to widen ( diverging doctrine / views / opinions
· schools thrive ( each school takes own view of issues and tries to find the better solution
· consensus – schools rely on to justify reliance on their interpretations

· legal methods – same in both schools

· differences – often merely the result of local conditions (Kafaa) / not Quranic in nature

· remember complex influences at play ( 
· Local law

· modified by Quranic law

· influenced by administrative regulation 
· infiltration by foreign law 

· differing personalities of school founders (deriving from mere freedom of opinion)
· divergent doctrine becomes the striking feature of Islamic law

· ( Hannafi (Kufa) – official school of the state (may explain why this school is more advanced)
· usury - applies to all movable property

· usurious – if gain is not determined in advance and depends to some extent on chance ( must make possession of property before can pay for it 

· kafaa - equality of marital relations (is man-made, not Quranic)

· Husband h/t/b equal to wife (social status of respective families) b/c H is head of family and has responsibility of taking care of family (H will disgrace W if below her)

· H can be above W b/c can bring her up

· exception – if guardian marries off a minor son ( W m/b equal to H

· waqf - 

· women enjoy better rights b/c can marry selves into marriage
· ( Maliqui (Medina) - 
· usury – applies only to foodstuffs

· kafaa - no mention of this b/c this is a class concept not present in Medina
· waqf - 

