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Question 1

Brazil’s interests have been harmed in two ways by the actions of Avenza and its agents -– Ingerson’s unauthorized taking of the beneficial fernus miraculous and AgriPharm’s subsequent introduction of the harmful Alfalfarama.  From these injuries, a number of issues, claims and counter-claims arise.
Biodiversity Issues
The Biodiversity Convention (the “Convention”), by itself, applies only on a state to state basis.  It is unclear from the facts that Norway has not complied with its obligations under the Convention, even though a private actor within its jurisdiction (Avenza) may have acted otherwise.  As such, the Convention alone does little more than support Brazilian sovereignty over the biodiversity inherent in fernus miraculous (Pre-amble), possibly impose a duty to cooperate on Norway in rectifying the effects of the Alfalfarama (Art. 18), and validate Brazilian domestic legislation restricting access to its genetic resources (Art. 15).
Nevertheless, the Cartagena Protocol (the “Protocol”) also applies.
  The instant situation involves the “trans-boundary movement … of … living modified organisms that may have adverse effects on … biological diversity.”
  Alfalfarama qualifies as a “living modified organism” (LMO) under the Protocol because it was derived from the genetic combination of cells from different taxonomic families outside of a traditional breeding program (i.e., it was developed in a lab).
  In fact, ferns and alfalfa derive from different taxonomic divisions (at a higher level than the family level): ferns are from the pteridophyta division of the plantae kingdom;
 alfalfa is from the magnoliophyta division of the plantae kingdom.
  
The Protocol reflects the precautionary approach through its coverage of LMOs that “may” adversely affect biological diversity.  In fact, we know that the LMO did and does impact such diversity due to its noted impact on the Blue Ipanema Blutterfly (BIB).
The Protocol’s advance informed agreement procedures
 required Norway to ensure the notification (either by Norway as State Party to the Protocol or by AgriPharm as the exporter) of the Brazilian authorities of AgriPharms pending export to Brazil for intentional introduction into the Brazilian environment.  No such notice was given.  As such, the Protocol’s requirements have clearly not been met.
Unfortunately, the ramifications of breaching Protocol requirements remains unclear.  Art. 27 addresses the issue of liability and redress for damage resulting from such breach, but simply notes that the issue should be taken up by the first meeting of the Conference of Parties.   This meeting took place in February  2004, noting that a working group had been established and met thrice but that its progress had been limited to date.
  As such, Brazil has little recourse under the Protocol itself for damage from the LMO.

Under Art. 25.2 of the Protocol, Brazil may request that Norway dispose of the Alfalfarama, at Norway’s expense.  However, little guidance exists as to the application of this provision in practice.  Furthermore, it is not clear that Norway’s obligation extends to facilitating the recovery of the depleted Blutterfly population in any way.

During the first Conference of Parties, Norway submitted a summary of its domestic legislation preventing and penalizing violations of the Protocol, per its Art. 25.
  Briefly, the Norwegian Act obliges a party “responsible” for the release of genetically modified organisms (GMO) into the environment to take action to “prevent or limit damage and inconvenience”.  Redress under the Act includes compensation and restoration.  Liability for damage is strict without regard to fault.  
The benefit and  even ability of Brazil to make a claim under the Norwegian legislation is uncertain, though.  For example, Brazil is bound under the Convention to settle State to State disputes through binding arbitration.  Annex II of the Convention notes that the arbitral tribunal shall base its decision on the Convention, Protocols thereto, and international law, but makes no mention of domestic law.  We will certainly argue that any position taken by Norway against liability in this situation is arbitrary given its domestic legislation, but its domestic laws are not binding in this case.  While nothing in the Convention prevents Brazil from bringing a Norwegian legal claim against AgriPharm directly in Norwegian courts, such a maneuver may give rise to sovereignty issues for Brazil that need to be explored further.  The Norwegian Act is silent regarding the standing of third parties such as Viva, to bring this action.
Nevertheless, Brazil should certainly pursue redress against AgriPharm under Brazilian law.  As mentioned above, the Convention endorses Brazil’s legislation limiting access to its genetic resources.  AgriPharm should be prosecuted for violating this law, though its presence in Brazil may be so limited as to restrict any ultimate recovery.  Brazil may be able to make a claim against Avenza as smuggler of Brazilian property.  Ingerson’s failure to declare fernus miraculous at import into Norway may bolster this claim (i.e., Brazil claiming that the fern is Brazilian property illicitly located in Norway).
We advise that Brazil seek negotiation and or mediation with Norway regarding recoveries for the introduction of in accordance with the Convention, with submission to arbitration if necessary.  Brazil should prosecute AgriPharm under Brazilian laws and further explore the issue of litigating against AgriPharm directly in Norwegian Courts.  In all matters, Brazil should claim a share of the profits derived from the fern, if only due to the deliberate efforts of Avanza and AgriPharm to hide the value of the fern and the true character of the LMO.
Trade Issues
Brazil should document the link between the LMO and the decline in the Blutterfly population while maintaining its ban on imports of the LMO.  This effort may be challenged by Norway under the system of WTO agreements.  Although, given the apparent lack of an effective environmental assessment and the wide distribution of the LMO throughout the world, it’s not clear how anxious Norway will be to bring this dispute to the WTO, risking an adverse precedent and further publicizing the issue.  

As regards GATT general principles, Brazil can justify its ban with either of two GATT provisions.  Under Article XX(b), Brazil would justify the ban as being “necessary” to protect the health of the Blutterfly.  However, the WTO circumscribed the requisite “necessity”, generally requiring that an objectionable trade measure be the least restrictive measure available.  While the WTO has showed some willingness to balance its consideration of the issue with the reasonable availability of alternative measures.  Nevertheless, we recommend that Brazil base its trade ban on Article XX(g) given the inherent uncertainty of XX(b).  Under XX(g), Brazil merely has to show that the ban is primarily aimed at conserving an exhaustible natural resource.  Given the rapidly declining numbers of the already threatened Blutterfly species
multilateral measures

Brazil’s success in banning import of the LMO may depend on which GATT exception provision it relies.  If Brazil claims 
Under general GATT provisions ( Article XX
However, Norway might appeal this trade restriction under the SPS, like the US and Canada appealed the EC ban on hormone treated beef.
Particularly, the Sanitary and Phytosanitary Agreement (SPS) requires that regulations aimed at protecting human / animal / plant life be applied “only to the extent necessary … based on sufficient scientific evidence.”  Furthermore, such measures may not be a “disguised” restraint of trade.  

By documenting the link between the LMO and the Blutterfly, Brazil will provide the scientific support required by the SPS to justify its ban.  Whereas the WTO dispute panel rejected the EU’s use of the precautionary principle in banning the import of genetically modified beef in the 1990’s, Brazil should act to ensure that there is no such uncertainty associated with its case.

Other Claims and Counter-Claims
Norway and Avenza may claim that Brazil, by it inadvertently destroying the only known natural growth of fernus miraculous, violated the Convention based principle recognizing biodiversity as a common concern of mankind.  This principle says that some environmental issues are so important that they transcend state sovereignty.  Clearly the fern has tremendous benefits for mankind.  Thus, Norway might argue that Brazil lacks recourse under the Convention because it inadequately assessed the environmental impact of its project under Convention Art. 14  (i.e., Brazil otherwise appeals to the Convention with “unclean hands”).  This argument fails for a couple of reasons.  First, Brazil at least complied procedurally with its Convention based obligations.  While its one paragraph environmental assessment is short, it at least exists.  Neither Avenzar (regarding export of the fern) nor AgriPharm (regarding notification & labeling of the LMO) have such documentation to support their procedural compliance with the Convention and Protocol (such compliance in fact does not exist).  This leads to the second reason why Norway / Avenzar fail.  If they had complied with their obligations either on export of the fern from or import of the LMO into Brazil, Brazil arguably would have been put on notice as to the fern’s value.  That is, Brazil’s ignorance and “unclean hands” derives directly from Avenzar / AgriPharm’s deliberate attempts to hide the fern’s value.
A claim may be made that the fern or, at least the knowledge of its special uses, belonged to the Matis people and that Ingerson legally negotiated with Tiago.  In fact, the Matis may bring this claim themselves.  While the Convention promotes the rights and interests of indigenous people in biodiversity, it subjects these rights and interests to Brazilian national legislation (Art. 8(j)).  Also, Ingerson took more than the knowledge of the Matis; she took the plant, as well, and it is not clear that the plant was the property of the Matis people to sell / give away.  There may exist other tribes with knowledge of the fern having equal rights to those of the Matis.
Norway has noted that AgriPharm has broken no Norwegian law.  Brazil should ask for clarification of Norway’s position in respect of its Gene Technology Act (discussed above) and the extent to which this law regulates the disbursement of GMOs beyond its borders.  Even ignoring the Norwegian Act, Norway’s claim (that Avanza broke no law) may be construed as evidence that it has failed to meet its obligation under Protocol Art. 25 to implement domestic law that prevents / punishes actions contravening its obligations under the Protocol.   The predecessor to the International Court of Justice has indicated that state responsibility for reparation “is the indispensable complement of a failure to apply a convention.”
  Pursuing this tack, Brazil might argue that Norway is responsible for the damage, not from the distribution of the LMO itself, but rather its failure to comply with its treaty obligations and implement legislation that would have prevented the distribution of the LMO.

States have “the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States.”
  Given the well established presence of this notion in environmental declarations and ICJ decisions, one can argue that this principle has achieved the status of customary international law.  As such, Norway would owe this obligation to not allow its territory to be used to cause harm to Brazil.  Norway may object on the basis that the harm in this instance is cause by a private actor and not the State.  Nevertheless, a very limited precedent exists for State Responsibility for private sector actions in the Trail Smelter Case wherein Canada accepted liability for trans-boundary pollution based injuries caused by its private sector.  Brazil’s argument for this result is bolstered somewhat now that it has notified Norway of the harm from the LMO.  At a minimum, Norway can no longer claim ignorance of the harm emanating from its territories.  
Conflict between trade and the environment. ( WTO decision may establish a precedent that Norway sees as letting it off the hook environmentally (i.e., no harm from its territory / no State responsibility).  Does arbitral tribunal cede ground to WTO / vice versa / both take action
Question 2
In this case, we address issues of jurisdiction, violations of international law, and damages arising there from.  Key events affecting our decision include, Effluvia’s continuing inspection of its dam, the resulting dam break, its failure to notify / cooperate with the world community, and the damage cause to interests of Costa Brilliante (CB) and the broader community of nations (represented by Centralia).
Jurisdictional Issues
Given the parties’ choice regarding their preferred dispute settlement mechanism, the ICJ has authority to hear all claims related to this dispute and associated with UNCLOS and its derivative agreements (UNCLOS Part XV).  Effluvia’s GATT counter-claim presents the possibility of a jurisdictional conflict, specifically relating to whether its claim may be sufficient to pull these proceedings before the WTO Dispute Settlement Body (DSB).  Given that both parties have accepted ICJ compulsory jurisdiction, this presents an interesting dilemma given what is effectively mandatory compulsory jurisdiction of the WTO DSB.

Nevertheless, we are eminently qualified and well position to hear the environmental matters at issue in this case.  Certainly, we are better positioned as highly qualified, disinterested  lawyers to maintain the requisite balance between economic and environmental issues that this case uniquely presents.  Furthermore, we are adequately able to address Centralia’s third party intervention (recognizing that we have allowed a third party intervener in only 4 cases in our entire history). 
  Particularly in cases involving an erga omnes interest, the ICJ presents a better forum for balancing the interests of all world States, engendering greater inclusiveness than otherwise available before a body like the WTO that has heightened concern for the economic interests of its Members.
Duty to Manage Waste
The Basel Convention arguably applies to this situation.  Annex I thereof includes waste containing organic cyanide and mercury, like the waste contained in the mine trailings.  While Basel covers only waste subject to trans-boundary movement, we note that the Effluvian event indeed resulted in the trans-boundary movement of the waste in question to territory under the sovereignty of CB (i.e., its territorial waters).  Effluvia counters that the Basel Convention requires some level of deliberate intention be associated with the requisite trans-boundary movement in order for Basel to apply.  
Nevertheless, we note several points that support the application of Basel in this case.  First, the Convention defines “trans-boundary movement” as simply the movement of waste between two national jurisdictions.  While the Convention incorporates references to import and export, (which might imply some use of a formalized process representing inherent intent of the parties) the scope of the Convention itself (Art.1) is not so limited.  Furthermore, the Convention only requires that the wastes it covers be “subject” to trans-boundary movement.  If the Effluvian event proved nothing else, it showed that Effluvia’s approval of the dam’s use allowed for the trans-boundary movement thereof from Effluvian to CB territory.  The simple fact that a “carrier” was not involved in the movement should not act as a barrier to the application of the Convention (and is not required by the Convention’s Scope nor definition of “trans-boundary movement”).  Finally, the deficiency of Effluvia’s inspection regimes (the mandatory nature of which is addressed below) evidences gross, possibly even deliberate, negligence on the part of Effluvia.  The risks of  associated with not maintaining the dam should have been obvious to Effluvia, given the constant and well known effects of gravity.  

The Basel Convention obliged Effluvia to ensure the availability of adequate disposal facilities (Art. 4).  Effluvia clearly violated this obligation, as evidenced by the fact that the dam broke.  We conclude that the Convention’s requirements on notification of trans-boundary movement do not apply in this case given the difficulty in proving the planning or intent necessary to qualify Effluvia as the “state of export” under Arts. 6 and 2 of the Convention.  To clarify, we hold that intent to export (or a plan of export) is not required for the Convention to apply generally, but is required for certain provisions therein (such as notification and, derivatively, criminality
) to apply.
Duty to Continuously Monitor

Effluvia contends that it fulfilled any duty of carrying out an environmental impact assessment (EIA) under Rio Principle 17 when it carried out the initial such assessment in 1982.  It further contends that its continued “assessment reviews” went beyond its obligations (i.e., it was in fact over-compliant), irrespective of whether those reviews were as effective as they otherwise could have been.
Nevertheless, EIA “is a dynamic principle … not confined to pre-project evaluation of possible environmental consequences.” (Gabcikovo, Weeremantry Dissent).  Prudence requires that the duty to continuously monitor projects continues during their operation.  (The Trail Smelter Arbitration).  As Weeremantry noted,  the importance of this duty increases with the size and scope of the project.  We would add that such importance also increases with the size and scope of the potential environmental harm, even in cases like this where the extent of that harm may not be fully appreciated until after its manifestation.  As such, Effluvia had a duty to conduct vigorous, effective ongoing EIAs on the dam.  The fact that Effluvia procedurally complied with this duty evidences its recognition of this duty, even if it failed to substantively comply with it.
Duty to Notify and Cooperate
After learning of the dam break, Effluvia’s government had the duty to notify its neighbors and the world (given the erga omnes interest discussed herein) of the event and the risk of damage it posed. (Rio Princ. 18).  Its failure to provide immediate notice limited the world’s ability to respond and, possibly, contain the crisis.  It further had the duty to cooperate in mitigating the adverse effects of the event.
  Clearly then, Effluvia bears responsibility for any and all damage that could have been avoided with prompt notification and cooperation (though we concede the difficulty in measuring / quantifying this damage specifically).

Obligation to Not Cause Environmental Harm
States have an obligation to not use their territory in a way that harms other states. (Customary Int’l law; Rio Princ 2)  Effluvia contends that UNCLOS Art. 194 circumscribes this obligation, requiring that Effluvia have taken only the best measures that were practicable.  Nevertheless, Effluvia has not explained why its ongoing inspection regime was the best practicable means available, in spite of its now obvious deficient nature.  The comprehensive initial EIA required by Effluvia indicates its capacity for requiring and processing such a review as long ago as 1982.  Without further explanation regarding its practical abilities, Effluvia violated its obligation to not cause environmental harm.  
Centralia’s Intervention

Centralia intervenes on the basis of actio popularis, unilaterally acting to protect an erga omnes interest (e.g., an interest that all states have in the global commons, being so important that a violation thereof gives rise to a right of action by any state).  In this case, Centralia claims that all states have a defendable interest in the environmental condition of the Pacific Ocean and that Effluvia violated this interest through its environmental catastrophe.   
There exists very limited treaty basis for recognizing this erga omnes interest.  The Straddling Stocks Treaty
 limits fishing rights on the high seas in the interests of conserving and managing fishing stocks.  However, this development is too narrow by itself to support the conclusion that an erga omnes interest in the global commons has become a general principle of international law.  Nevertheless, the Straddling Stocks Treaty is but one manifestation of the growing recognition by States of the broader interest that all have in preserving the environment.  Indeed, over the last 60+ years, the world’s countries have gradually pieced together a patchwork of agreements that cover a diverse array of environmental issues (from climate change to genetically modified organisms) with broad geographical coverage (from Antarctica to outer space and the Moon).  

Given this broad recognition by States’ of their interest in the environment, we conclude that States’ have an erga omnes interest in the condition of the environment as a matter of customary international law.  The mere application of rules of inter partes fairness and procedural compliance with explicit treaty mandates is no longer sufficient to fully respect the concern for the environment broadly (though disparately) supported by States throughout the world.  Furthermore, it is unclear that the traditional non-erga omnes mechanisms available for addressing environmental issues through the aforementioned “patchwork” of agreements is sufficient to address the wide range of harms inflicted on various regions by the Effluvia incident.  For example, the Basel Convention (Annex I) covers the management of hazardous wastes that contain mercury and organic cyanides, such as the tailings released from the dam, but lacks any enforcement mechanisms.  In short, the sheer breadth of damage in this case requires a solution that cuts across all barriers, embraces common interests, and ensures that violators of international law are held accountable.

Of course, recognizing the interest differs from defining the content and extent of that interest.  In true ICJ fashion, we leave that question for another day.  Rather, it is sufficient in this case to hold Effluvia responsible for the harm it has done to the broader environment emanating from its territory and resulting directly from its negligent approach to carrying out EIA’s.  Furthermore, our ruling in this case should not be construed as recognizing the quality of the environment as a common concern of mankind (which would intrude upon notions of State Sovereignty).
Right to Develop

Effluvia claims that its use of the dam was wholly within its right to development in pursuit of a minimum quality of life within its borders (Rio Princ. 2).  Indeed, the right to development is an inalienable human right (Decl. on Right to Development, Art. 1).  However, the right must be constrained by the natural limitations and equity inherent in sustainable development. (Gabcikovo, Weeremantry dissent; Rio Princ. 3-4).  Indeed, “the right does not exist in the absolute sense, but is relative always to its tolerance by the environment.” (Gabcikovo, main opinion).  Clearly, Effluvia had this right, but exceeded it when it failed to ensure that the development it sanctioned did not injure the territory of other parties.

Effluvia’s Trade Claim

Effluvia claims damages in respect of the CB’s ban on bigeye imports.  However, it is not clear that Effluvia’s continued fishing for bigeye in its own EEZ is consonant with its UNCLOS obligations.  Art. 61 and 119 require Effluvia to manage the catch within its EEZ andon the high seas to produce the maximum sustainable yield.
  As such, Effluvia’s counter-claim against CB will be mute to the extent it covers an amount of bigeye caught beyond the allowable catch that would otherwise maintain such yield unless Effluvia justifies continued “excessive” fishing on the basis of its status as a developing State.   The precautionary approach indicated in the Straddling Fish Stock Convention (Art. 6) tends to weigh against any “excessive” fishing activities of Effluvia.

Damage / Remedies
The doctrine of State Responsibility holds States accountable for their violation of their international obligations. (Charzow factory case). As outlined herein, Effluvia violated several of its duties under international law.  Given its clear culpability, application of the polluter pays principle dictates that Effluvia bear the cost of reversing the adverse environmental effects caused y the dam break.  Internalization of costs in this mannermay be the best deterrent against similar future harms.
Effluvia argues that no compensable harm has occurred.  It has rebuilt the dam, restoring the previous natural flow of water.  It notes the Lac Lanoux arbitration as authority for the notion that the quality of water should not be an issue in cases of this type.  However, the state of environmental law has developed substantially since the Lac Lanoux case in 1957.  The purity of the marine environment is itself a depletable resource
, subject to concerns of intra- and inter- generational equity under such documents as the Stockholm and Rio Declarations.  Furthermore, the Effluvian event harmed more than the water, extending its poisonous touch to the bigeye population, underwater reefs, the tourists who historically enjoyed CB’s waters, and the general interests we have recognized for all states in the high seas.  As such, there Effluvia has no legal escape from liability for the harm at issue
Nevertheless, Effluvia’s developmental status and limited resources reduces the likelihood that it can cover the entire cost.  Certainly, the countries of the world have a duty to assist in the cleanup (Rio Princ. 18). Objections have been raised, decrying this result as an application of the “”polluted pays principle”.  However, even ignoring requirements of assistance under the Rio Declaration, contribution by all states to rectifying the global effects of this catastrophe is merely the reciprocal consequence of recognizing a common interest in the global commons, as we have in this case.
� The Protocol was signed in 2000 and in force Sept. 11, 2003.  See � HYPERLINK "http://www.biodiv.org/biosafety/signinglist.aspx?sts=rtf&ord=dt" ��http://www.biodiv.org/biosafety/signinglist.aspx? sts=rtf&ord=dt�. 


� Cartagena Protocol, Art. 4.


� Ibid, Art. 3.


� See � HYPERLINK "http://encyclopedia.thefreedictionary.com/fern" ��http://encyclopedia.thefreedictionary.com/fern� .


� See � HYPERLINK "http://encyclopedia.thefreedictionary.com/Alfalfa" ��http://encyclopedia.thefreedictionary.com/Alfalfa�.


� Cartagena Protocol, Arts. 7-8.


� Report of the First Meeting of the Conference of Parties Serving as the Meeting of the Parties to the Protocol on Bio-safety, paras. 130-145 U.N. Doc. UNEP/CBD/BS/COP-MOP/1/15 at � HYPERLINK "http://www.biodiv.org/doc/meetings/bs/mop-01/official/mop-01-15-en.pdf" ��http://www.biodiv.org/doc/meetings/ bs/mop-01/official/mop-01-15-en.pdf�.


� The Gene Technology Act of 1993.  Summarized in U.N. Doc. UNEP/CBD/BS/COP-MOP/1/INF/5, pp. 20-29 at � HYPERLINK "http://www.biodiv.org/doc/meetings/bs/mop-01/information/mop-01-inf-05-en.pdf" ��http://www.biodiv.org/doc/meetings/bs/mop-01/information/mop-01-inf-05-en.pdf�.   


� Chorzow Factory Case.


� Stockholm Declaration Principle 21, Rio Declaration, Principle 2.


� Yuji Iwasaw, WTO Dispute Settlement as Judicial Supervision, Journal of International Environmental Law (2002), 287 – 305, 288 (at � HYPERLINK "http://www3.oup.co.uk/jielaw/hdb/Volume_05/Issue_02/pdf/050287.pdf" ��http://www3.oup.co.uk/jielaw/hdb/Volume_05/Issue_02/pdf/050287.pdf�).


� Iwasaw, 297-303.


� Illegality of transboundary movements derives from the Conventions provisions on notification and consent.  However, as we find that those provisions require some manifestation of intent, which could only be inferred in the present case, the illegality provisions of the Convention do not apply.


� Rio Principle 27; 1970 UN Declaration of Principles on International Law.


� Adopted August 4, 1995; in force December 11, 2001 per � HYPERLINK "http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXXI/treaty9.asp" ��http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXXI/treaty9.asp� . 


� The basis for CB’s ban on bigeye is not made clear; it may be mercury levels in the fish or a concern for ensuring the long term viability of the bigeye in CB waters.


� This position mirrors that taken by the WTO DSB in the Gasoline case where “clean air” was deemed to be an exhaustible resource.  See, we can be just as flexible and progressive as the WTO.
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