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To do – 

· compare provisions in 3 main documents – consider why they may have changed

Admin - 
· 1 Text – in Laberynth
General background - 

· environmental problems are often international in nature

· environmental problems include – climate change + global warming + unregulated use of depletable resources + pollution + water / salinity + biodiversity loss (endangered species) + land degradation 
· positive developments – some forms of pollution (acid rain) is down + less sea dumping + less movement / trade in toxic chemicals + ozone depletion is slowed
Overarching Themes – 

· ecological limitations v. economic development

· N / S Politics (developed v. developing countries)

· international regulation v. national sovereignty

· non-state actors & non-traditional lawmaking v. state monopoly over international law making

· status quo v. need for reform & search for solutions

· science v. diplomacy – much is science driven but often have to regulate w/o scientific knowledge
Contributing factors – 

· over population

· accounting for environmental costs

· consumption patterns

· political processes and how impact solutions – 3-4 electoral processes

· finding limits of biosphere

Process issues - 

· less trying to change behavioral norms and more deriving innovative solutions

Possible Responses - 
· Stockholm Declaration on the Environment (1972) – non-binding + attempt to articulate emerging principles 
· 134 NGOs show up

· influenced by book “Limits to Growth” 
· UN General Resolution 2849

· self interested behavior ( tragedy of the commons

· in US – enviro movement is small; nothing to int’l problems (Greenpeace formed in 1972)

· N/S conflicts become apparent – “poverty is the worst form of pollution”

· focuses on man’s role in the environment

· key principles 

· 21) – states have sovereign right to exploit own resources

· 24) – proposes a duty to cooperate b/w all powers

· Our Common Future (World Commission on Environmental Development)
· find way to meet today’s needs w/o sacrificing needs of the future

· Hungary / Slovakia case (1997) – for next couple of classes

· Rio Declaration of Environment and Development – non-binding + attempt to articulate emerging principles
· 1400 NGOs show up

· focus changed from regional to global threats

· more capacity has developed at the national levels

· Tommy Ko article (119 – 195 of text)

· key principles

· 3) – right to development m/b fulfilled to equitably meet devel / enviro needs of present / future generations

· 4) – environmental protection is an integral part of development process
· Millenium Summit (2000) – 
· Annan - pondering children’s future ability to pay for present unsustainable practices
Examining Int’l Docs - 

· look for passive language (no ID of responsible actor)
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· Exam – some choice + 48 hour take-home
Int’l Law Basics – 

· Sources – Art. 38 of Stat of ICJ

· int’l conventions (treaties) – explicitly recognized by individual states

· Art 2 Vienna Convention on Law of Treaties – int’l agreement b/w states intended t/b binding in written form and governed by int’l law (NOT a memo of understanding)
· negotiation process – set goals + sit down to negotiation table + reach agreement (though consensus not always best) + adopt at a final conference (signature) + ratification by national legislature

· signing – simply signifies agreement w/ text + commitment to not defeat objective / purpose of treaty

· e.g., ICJ – Clinton signed as last act which US then unsigned

· accession – one step process that skips signing and state simply accedes to treaty

· reservation – some treaties allow; others do not

· interpretive declarations – US does regularly + is permissible if does not constitute a reservation to a treaty that does not allow them

· interpretation – Art 31 of Vienna Convention – in G/F and ordinary meaning t/b given to terms of treaty in context and in light of its object and purpose
· supplementary means – are allowed if ordinary meaning is not apparent from treaty itself

· p. 659 (?) possible to rely on current state of technology in interpreting treaty

· int’l custom – p. 291 - 315
· state practice – look to what states say they should do (irrespective of what they do do ~ e.g., torture)

· don’t have to show that every state recognizes a particular practice

· length of practice – c/b very brief period of time (e.g., 200 nautical mile exclusive economic zone)

· pino juris (states acting out of legal obligation) – ????

· persistent objecta – custom can emerge even if a state continues to deny its existence or application to them (~ humanitarian area)

· custom v. treaties – treaty trumps + custom arises out of treaty - Libya v. Malta (ICJ 1985)
· ????

· jus cogens – 

· norms accepted and recognized by int’l community from which no derogation is allowed and which can be modified b y nowms of general int’l law of same character 

· ~ genocide, piracy, self determination

· trumps - these rules sit above other rules
· erga omnes – obligations to int’l community as whole such that any state may take action re a breach to that obligation (Hangary v. Slovakia (ICJ, 1997)
· soft law – 

· is not yet law + in process of becoming hard law + occupy gray area between law / politics / policy
· part of the norm creation process ( adds weight to an emerging norm

· a form of advocacy

· statement of principles, UN decree, et al (p. 368) ( this is why states take UN negotiations so seriously

· e.g., Rio Declaration

· criticism – if say it enough, it becomes true + great make work for int’l law

· general principles of law recognized by civilized nations – 
· judicial decisions and teachings of most highly qualified publicists of various nations on int’l law - 
· Jurisdiction - ICJ

Reception of Int’l Law into US law - 
· general obligation – reflect int’l obligations into internal law
· Third Restatement – Int’l law and treaties are law of the US + supreme over laws of the states

· Reception of customary law to US – Paquette Habana (US 1900) – Int’l law is part of law + where there is no treaty / enacted law / executive act / judicial decision ( int’l custom applies
· Reception of treaties – 
· Art II(2) – President + senate make treaities

· Art VI – treaties + constitution are law of land

· Foster & Elam v. Nielson (US 1829) - Int’l agreement cannot take affect w/o Congressional agreement if intrudes upon Congressional powers

· Interpreting US statutes – 
· third Restatement 114 – US statute is to/b construed so as to not conflict w/ int’l law or w/ a treaty

· Murray v. Schooner Charming Betsy (US 1804) - an act of Congress ought never be construed to violate the laws of nations if any other possible construction remains
Sustainable Development - 

· history – see last class
· Hungary v. Slovakia – Weeramantry opinion

· derived from – right to develop + obligation to protect the environment + need for balance b/w the two

· principal of reconciliation

· must exist b/c we need it

· is also related to Human Rights

· judicial method – exhaustive list of examples from around the world ( necessary b/c he is arguing that this is a general principle of int’l law
Int’l Environmental Law Basics - 

· sustainable development ~ overarching principle
· state sovereignty – 
· Article 2, UN charter - condition of sovereignty is to respect others sovereignty
· Nicaragua v. US – duty to respect territorial sovereignty of others + each state has fundamental right to implement its own economic, political, … system

· IEL commentators – traditional view where activities w/i national jurisdiction are unchallengable by other states is no longer relevant in light of int’l affect of environmental issues

· right to development – at both national (state) and individual peoples level
· consider dichotomy ( means states have obligation to undertake good governance

· Rio Declaration – right to development is unqualified (no mention of sustainable development)

· adopted 145 to 1 ( w/ US rejecting saying that development is a goal not a right (which would bring duties))

· common heritage of mankind – 
· ?????

· originally espoused in Law of the Sea context

· common concern of mankind – 
· recognizes broad set of interests that draws states together 
· counterpoint to notion that state sovereignty trumps all
· e.g., biodiversity convention + climate change convention 
· intergenerational equity - 
· future generations have as much right to existing resources as current generations 
· US in 1893 said – we hold the Earth in trust for future generations

· historically – Marx + UN Charter + Principle 1, Stockholm Declaration

· argue for – 

·  argue against – technology solves all + can’t predict what will become irrelevant

· e.g., 100 yrs ago ( horse maneur was NYs biggest problem
· Common but differentiated responsibilities - 
· special needs of developing countries m/b taken into account
· different countries bear differing responsibility for environmental impacts

· US interpretive declaration to Rio Declaration – recognize need to help others + do not accept responsibility for past contributions to the problem
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Int’l Environmental Law Basics 
· common but differentiated responsibilities - 

· principle of prevention – protecting the environment is best achieved by preventing enviro harm initially
· precautionary approach / principle – if uncertainty as to harm ( proceed slowly 

· Rio 15 – if cost effective measures

· Weeramantry – says this is a general principle of international law + he says this equivalent to custom

· US claims that Europe applies this to limit imports of US goods (GM foods)

· Europe – treating this as peremptory norm / jus cogens (so would trump other obligations ~ WTO)

· principle v. approach – some prefer “approach” to avoid implication that it is a general principle of int’l law

· polluter and user pays principle – 
· Rio 16 – w/o distorting int’l trade and investment

· internalization of externalities – introduces a market mechanism + eliminates an implicit subsidy of the enviro costs
· is quite contested – especially by developing countries b/c beyond their capacity / priorities + erodes competitive advantages

· obligation to prevent enviro harm – 
· state responsibility – states are responsible for breaches of their obligations under int’l law

· int’l rules were worked on for 50 years and delivered for approval in 2001

· notion of an “act of state” extends very broadly
· duty to cooperate / good neighborliness – states can’t opt out / refuse to engage / deal w/ each other
· 1970 UN Declaration of Principles of Int’l Law – do not mention enviro issues

· Stockholm 24 - 

· Rio – no equivalent – duties are split between various obligations

· recent examples – China (did not notify re: SARS) + USSR (Chernobyl)
· duty to assess environmental impacts – obligation to set up procedures for assessing enviro impacts at the national level
· Rio 17 – high threshold ~ “significant adverse impact”

· Weeramantry – 

· obligation is a continuing one ( States must ensure an ongoing assessment

· duty may exist under a treaty even if not explicitly expounded in such treaty (this is how he brought into the case at issue)
· public participation – enviro concerns are best addressed w/ involvement of people at the local level

· Rio 10

· our focus – what can individuals do w/i their own states to promote enviro protection

· right to access to information – a corollary to public participation
· US – Gov’t in the Sunshine Act – allowing public access to enviro info

Key Precedents
· Trail Smelter – 
· Facts – Canadian smelter pollutes into the US + hurts WA apple growers + WA PL can’t sue in US / Canada ( appeals to US gov’t

· Int’l Joint Commission – Canada liable b/c can’t use its own territory to injure another

· Prof – 

· a thin basis on which to lay a fundamental principal of int’l law

· state is held responsible for actions of private actors for harm initiated from within its territory / its control (e.g., ships flying your flag)

· qualifications to duty to not cause environmental harm - 
· Corfu Channel – 

· Facts – Albania mines the channel + Britain sails thru channel + Albania fails to notify of the mines + British ship is damaged by mines + Britain brings first case to ICJ

· ICJ – every state has obligation to not allow its territory to be used in a way contrary to the rights of other states

· states can’t simply claim ignorance as a defense to dmgs 

· Albania knew of the mines + had duty to notify 

· forseeability is not a central consideration to the case

Trans-boundary harm
· becomes an issue – due to quantity of emissions + damage starts to become apparent

· NA approach – 

· sought the most efficient market for emissions ( promote a trade in pollution
· key ~ creating a commodity w/ some value (which requires scarcity)

· effective emitter cost benefit analysis – requires effective monitoring and penalty regimes

· Convention on Long Range Trans-boundary – 
· bit of a pre-cursor for Ozone - 
· US - 
· wanted technology based innovations – b/c they had taken earlier action (and taken the easier steps)

· wanted an earlier base year – to get credit for recent progress

· air pollution – definition extremely broad

· consider – may be easier to make progress in the trans-boundary area than where problem is wholly domestic

Nuclear

· France manages the issue - Australia / NZ v. France (1974) -  
· Australia – pure trans-boundary claim (tests illegal b/c pollution w/o consent)

· NZ – erga omnes argument (fall-out would injure all States)

· France discontinued above ground experiments

· ICJ – allowed PL opportunity to revisit the issue of the facts changed 

· ICJ ducks the issue - Australia / NZ v. France (1995)

· ICJ – says no jurisdiction

· Dissenters – say court should take jurisdiction

· WHO & UN General Assembly Advisory Opinion  (1996)

· ICJ – recognizes that customary int’l law includes prohibition of states to not use their territories to harm others
· reservation – no ruling on issue of self defense

· but – must apply proportionality in any response
· Chernobyl (1986) – 

· no cases brought b/c – little chance of recovery from the USSR + concern that a lot of this type of science is used for energy / military (and don’t want people snooping around)

· response ~ develop a regime for mitigating the harm if it happens again
ICJ 

· decisions - 
· are non-binding b/c no use of precedent at the int’l level
· only effect the parties that bring the cases 

· issues – 

· jurisdictional turf fighting b/w int’l tribunals (~ WTO, etc.)
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Shared Water Resources
· CESCR comment (2002) – human right to safe water + requires national strategies for giving effect to right to water

· Agenda 21(Ch. 18) –

· recognizes concept of watershed

· bilateral treaties - 
· cases – trace development from custom to the new (unratified) Treaty 

· Lac Lanoux Arbitration (Spain v. France) (1957) – 

· Spain pointed to no specific injuries

· obligation to consult exists, but no requirement exists to reach agreement

· where no harm exists ( duty to consult cannot trump State sovereignty 
· Today – notion of harm is broader
·  Gabcikovo – Nagymoros (1997)
· occurs at same time as negotiation of the Treaty on the 

· Hungary – argues that s/n/h obligation to build the treaty …

· ecological necessity – irreversible environmental damage now identified that required w/d
· impossibility – fundamental circumstances had changed

· other points - precautionary approach + pre-existing obligation not to cause damage

· ICJ – 

· H <> entitled under int’l law to abandon its obligations + s/h negotiated w/ S
· S ~ breached the treaty by implementing Variant C

· breach occurred when Danube was unilaterally dammed

· implementing Variant was not a lawful countermeasure because it was not proportional (the treaty’s adjustment provisions were adequate for this)

· treaty is still in force ( parties must negotiate a solution 

· UN Convention on Law of Non-navigational Uses of International Watercourses – 

· UN Vote – not wholly supported ( 101 for; 3 against; 26 abstentions
· consider – 

· Art. 1 - defn of watercourse – very broad + doesn’t consider ecosystems / terrestrial intersections

· Art. 7 – states shall take all appropriate (what means + determined by state …) measures to prevent causing of significant (translation differences + state defined again … ) harm
· Art. 10 – in absence of custom ( no use of int’l watercourse takes precedence over any other

· Debolt – why not prefer activities that replenish (fishing over mining)

· Art. 12 – State must timely notify other states prior to starting a use which may have significant adverse impact

· Art. 24 – if one state asks ( other states must engage in consultations re management of international watercourse

· consider - 

· pressure to commodify water and distribute it to those who can pay for it

Hazardous Wastes –

· Consider – 

· “under” pollution in many less developed countries

· ability to cope w/ pollution

· developing countries have not had opportunity to avail themselves of pollution to develop

· private operators often act w/o State knowledge

· OECD Agreement (1984)
· Cairo Guidelines (1987)
· Basel Convention on Control of Trans-boundary Movements ... (1989) 
· basically ( promoting the “Polluter Pays Principle”

· ~ global notification & consent system 

· 3 objectives - 
· reducing trans-boundary shipments 

· US is not a party

· parties cannot trade w/ non-parties

· Preamble – 

· recognizing that any state has sovereign right to ban entry / disposal of hazardous wastes in its territory

· State has sovereign right to protect its environment  (this is different than previously formulated)
· growing awareness of risks of developed countries disposing in developing countries
· Defn - 

· hazardous wastes – look to Annexes

· trans-boundary movement – must involve the territory under the jurisdiction of at least 2 States ( to or through)

· Art. 4 – responsibility to ensure that recipient can process the waste
· Art. 5 & 6 – set up mechanism for regulating transboundary movement

· Art. 8 - penalty positions ( exporting state obligated to re-import if importing state cannot handle

· Art. 11 – party to non-party ban 

· consider – 150 parties in; 46 parties out (including US)

· exception - 
· Compensation & Liability Protocol – adopted at Basel Convention but not yet in force
· Prevention of Trans-boundary Harm from Hazardous Activities
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Computer failure – see hand notes

February 19, 2004 - Climate Change
Compare – Ozone v. Climate Change Treaties

· same – framework that allows future work + precautionary principle

· different

Kyoto - 
· does US rejection put it in breach of Framework? Prof ~ NO ( still may meet its obligations under Convention to take climate Δ seriously
· bonanza for transitional economies?  But framework (Art. 4) obligates to take seriously 

Hypothetical 
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Biodiversity – 

· Conventions defn of biodiversity – is it wide enough?

· Yes – captures diversity b/w members of same species

· No – does not explicitly capture role of discrete groups w/i a specific species

· values - 
· anthropocentric

· non-anthropocentric

· unknown values – something may be of value to us in the future

· treat history – 
March 4, 2004

Cartegena Protocol 

· update of development last week– 

· 87 parties agreed to new labeling requirements

· affects both Parties and non-parties

Alien Invasive Species

· relevance to Biodiversity Protocol?  Protocol focuses on the change of organisms (?)
CITES
· background - 

· there is significant trade – 

· $2-3B of this is illegal (including circumventing CITES control)
· mainly South to North in direction

· more focused on luxury goods

· economics operate against endangered species - as species becomes more endangered ( P goes up

· some trade – can be good ( b/c can enhance the status of that species

· NGO’s contributed significantly to the promotion and eventual development / ratification of this Convention

· Kenya – objected to common conservation efforts ( argued for sovereignty over biodiversity w/i borders

· basically a permitting system

· compliance – 

· not as bad as the HR regimes ( better for CITES b/c older / better understood

· BUT ( economics complicate compliance (no such economics benes in HR abuses)

· listing of a species ( is very politicized

· Article I – 

· Species – reference to geographical separation ( goal is to prevent race to bottom

· Specimen – 

· Introduction from the Sea – 

· tension exists as to how to deal with this in the fishing area (i.e., all int’l fishing in EEZ’s meets this)

· some countries are trying to use this where Fishery Convention fails (~ Chilean Sea Bass)

· Appendix I –

· Appendix II – listing here is often used as a step towards Appendix I listing

· cf questions 1014 + 1015 – work through these
· Amendment process – 
· App I & II - needs 2/3 approval + in force 90 days later + applies to all unless opt-out w/i such 90 days 
· App III – country concerned just has to say they want a species listed 

· Conference of Parties ( can determine whether Party is in compliance + can issue directives telling Parties to not issue permits with such country 

· In practice – 
· Convention h/b applied mainly to species in which there is not a lot of commercial trade (e.g., not applicable to fish or timber)

· only 12 of 81 parties have actually completed all the legal requirements to comply w/ CITES requirements

· 26 of 81 Parties – legislation did not meet the minimum + were warned that would face sanctions

· 25-30% unreporting

· 200,000 transaction processed annually

· recall how limited this Convention is – 

· Appendix I listed species have seen less trade

· but vast majority of species not reflected in the treaty

· Convention does not consider effect of a species on its eco-system

Marine Environment 

· prior law – freedom of the sea + cannon shot doctrine + uncertain what rights were beyond 3 miles
· subsequent developments – creeping jurisdiction + Latin American states contribute significantly to development of EEZs

· 10 yrs of negotiation to get to UN CLOS

· Key provisions - 

· compulsory dispute resolution mechanism – 

· jurisdictional – 

· Enviro obligations – 

· Art. 192 – must protect enfiro

· Art 193 – Sovereign Rights 

· Living Marine Resource – 

· Johannesburg Declaration (2002) – goal of returning all fish stocks to sustainable yield by 2015

· Scope of Convention – see Preamble + “Constitution for the Oceans”
· much is customary international law

· Signatories – 

· 140+ signatories

· US - has not signed b/c of Jesse Helms ( US recognizes most of it as customary int’l law

· Canada – just became a Party ( issue was ongoing international dispute w/ Spain / Portugal over fisheries

· many parties have big problems w/ this ( Turkey + any country on a concave coast line
March 11, 2004
Marine Environment 

· Living Marine Resources - Offshore Fishing – 
· UK v. Iceland Judgment (1974) – 

· rights of coastal state do not permit it to exclude all other fisheries 
· UNCLOS ~ 

· UNCOL Art. 56 ( coastal state m/h due regard for rights of other states

· Art. 61 – CS must determine the allowable catch for zones

· Art. 62 – must allow non-used allowable catch t/b accessed by others

· Art. 63 – straddling stocks – requires joint approach

· Art. 64 – highly migratable species – states fishing in regions w/ these species must cooperate

· main species ~ tuna ( highly valuable + highly mobile

· Art. 116 – ??? 

· Art. 117 – states must control nationals fishing for migrating species

· Art. 119 - 

· in practice – limited success for regional fishery bodies to police their areas

· non-members ~ free riders

· problems – by catch + tech innovations that hurt species + 

· amendment procedures – entered into force 1994
· first opportunity is 2004 – cooling period was needed to give it time to establish self since was deemed t/b so complicated w/ so many provisions related to others

· Fish Stocks Convention – 

· coverage area

· Taiwan – speaking to “fishing fleets” rather than to States

· precautionary approach – the science is so un-developed

· regional mgmt org – positive obligation to create one where you fish + have to join an existing on ein area you fish in (applies to Convention Parties not already a member of an existing regional org)

· membership – only states having a “real interest”

· compliance / enforcement – innovative 

· Party can board any ship of another party to inspect for compliance
· allowed on the High Seas w/i the reg. org

· Port states involved as an enforcement mechanism

· non-parties – 

· Parties must encourage non-Parties to become Parties

· Parties must stop non-Parties from undermining the reg org agreement (despite non-membership)

· Case Study – 

· interlocking South Pacific zones

· adopted UN fishstocks convention as starting point

· hurdle – even if ID target catch, how divide up

· Just had 13th ratification which will bring it into force in 6 mos (June) – but all are Pacific Island forum states (no distant water fishing powers)

· Unique Adoption Mechanism - if a Country refuses to enter ( Parties obligated to exclude that state from their zones

· Total allowable catch
· done by species
· BUT can be triggered in aggregeate for the fishing zone ( when met, fishery closes for that species
