	Item


	
§ 4(2)


Private Placement

@ 3(C)(iii)
	Rule 506

Private Placement

@ 3(C)(iii)
	Rule 505 (§ 3(b))

Small Offering

@3(C)(vi)
	Rule 504 (§ 3(b))

State Reg Small Offering

@3(C)(v)
	Reg A (§ 3(b))
Small Offering

@3(C)(iv)
	§ 4(6)

Small Offering

	Maximum amount


	Unlimited
	Unlimited
	$5M
	$1M
	$5M

($1.5M for S/H)
	~ § 3(b) limit

(~ $5M)

	Available to 


	Issuer only

(not 2(11) control person)
	Issuer
	Issuer
	Issuer
	Issuer and S/H
	Issuer

	Issuer qualifications


	None
	- Not an investment comp
	- Not an investment comp

- Not tainted (per Reg A)
	Not § 13 or 15(d) reporting company / investment company / certain dvmt stage companies
	- m/b = US / Canadian corp

- Not § 13 or 15(d) reporting company / investment company / certain dvmt stage companies / tainted
	None

	Number of Investors


	No limit (BUT – cannot be general solicitation)
	35 PLUS unlimited number of accredited investors
	35 PLUS unlimited number of accredited investors


	Unlimited
	Unlimited
	Unlimited accredited investors only

	Investor requirements


	- m/h - Sophistication / Access 

- required - for all offerees 

- time – at time of offer


	- m/b either accredited OR sophisticated                 
- required - for all purchasers
- time – at time of purchase
	None

(no sophistication requirements)
	None
	None
	m/b Accredited

	General Solicitation / Advertising


	Not allowed


	Not allowed
	Not allowed
	Not allowed

(UNLESS state registered)
	OK
	Not Allowed

	Resale


	Restricted


	Restricted


	Restricted


	Restricted 

(UNLESS state registered)
	OK
	Restricted

	Info / Disclosure Requirements
	Issuer must make available info ~ disclosure stmt info


	- Non-accredited investors must receive (a) 502(b)(2) info prior to sale + (b) written notification re: resale restrictions


	Same as Rule 506
	None specified
	- Ltd Test Water exemption avail.
- Offering stmt m/b filed prior to any offers

- Offering circular must accompany confirmation
	Issuer must SEC of sales

	State regulation


	Applies
	Pre-empted - § 18(b)(4)(D)
	Applies
	Applies
	Applies


	Applies



	Integration


	SAR 4434 Five Factor + Rule 152 – See 5(C)
	Rule 502(a) w/ +/- 6 month safeharbor
	Rule 502(a) w/ +/- 6 month safeharbor
	Rule 502(a) w/ +/- 6 month safeharbor
	Rule 251(c) - s-h against integration into other offers

Rule 254(d) – s-h when switch to reg offering
	SAR 4434 Five Factor  – See 5(C)

	Aggregation


	No
	No
	- For: 12 past months + current issue

- re: § 3(b) offerings + § 5 violations
	- For: 12 past months + current issue

- re: § 3(b) offerings + § 5 violations
	- For: 12 months + current issue

- re: Reg A offerings
	None specified

	Substantial compliance


	No
	OK if meets Rule 508 requirements
	OK if meets Rule 508 requirements
	OK if meets Rule 508 requirements
	No
	

	Other


	
	BOP = Issuer must show w/ respect to each purchaser (i) purchaser = accredited OR (ii) issuer believed
	
	Policy = Facilitate capital formation of small start-ups
	- Test the waters exemption
- For - small national offerings over internet

- Bene – no regist + no periodic filing + no § 11 liab
	


	Item


	§ 3(a)(11)

Intra-state Offering

@ 3(C)(ii)
	Rule 147

Intra-state Offering

@ 3(C)(ii)
	§ 3(a)(9)

Exchange

@ 3(C) + 8(C)
	
	
	

	Maximum amount


	Unlimited
	Unlimited
	Unlimited
	
	
	

	Available to 


	issuer + person controlling issuer + secondary distribution + U/W
	Issuer only
	Issuer
	
	
	

	Issuer qualifications


	- Resident doing business w/i State

- uses proceeds in state
	- Resident doing business (~80% test) w/i State

- uses 80% proceeds in state

- takes steps to prevent resale
	- pays no commission / remuneration for exchange
	
	
	

	Number of Investors


	Unlimited
	Unlimited
	Unlimited
	
	
	

	Investor requirements


	All offerees / purchasers m/b resident (~ domiciliary intent) of issuer’s state
	All offerees / purchasers m/b resident (~ principal residance) of issuer’s state
	Existing security holder
	
	
	

	General Solicitation / Advertising


	OK
	OK
	OK
	
	
	

	Resale


	To bona fide residents = OK

To N/R – must have c/t/r
	To bona fide residents = OK

To N/R – 9 month c/t/r s-h
	Look to security exchanged
	
	
	

	Info / Disclosure Requirements
	None
	None
	None
	
	
	

	State regulation


	Applies
	Applies
	Applies
	
	
	

	Integration


	SAR 4434 Five Factor  – See 5(C)
	6 month s-h – Rule 147(b)
	SAR 4434 Five Factor  – See 5(C)
	
	
	

	Aggregation


	No
	No
	No
	
	
	

	Substantial compliance


	No
	No
	No
	
	
	

	Other


	Policy – local investors probably know re: small local offerees

- mail / I/S commerce <> relevant
	Not available to anyone acting per scheme to make interstate sales
	
	
	
	


	Item


	§ 4(1)
Secondary Distributions
@ 8(A)
	Rule 144
Safeharbor for 2nd Distributions
@8(A)(ii)(b)(i)(C)
	Rule 144A

2nd Distributions to QIB

@ 8(B)(i)(a)(2)(D)
	§ 4 (1½)
2nd Distrib. of Restricted Shs
@ 8(B)(i)(a)(2)(B)(b)
	§ 4(3) + Rule 174
Dealer exemption
	§ 4(4)
Broker exemption

	Maximum amount


	Unlimited
	Aggregate sales in any 3 month period ≤ greater of  (x) 1% of O/S shs or (y) avg weekly trading 
	Unlimited
	Unlimited
	Unlimited
	Unlimited

	Available to 


	Non-issuer
	- Persons either (a) controlling / controlled by / under common control w/ issuer or (b) O/W selling restrict-ted securities – 4(1) exmp

- Brokers - 4(4) exemption thru Rule 144(g)
	Non-issuers

Dealers
	- Affiliates of issuer

- non-affiliates selling restricted stock (maybe??)
	Dealer

(Rule 174 = IFF not acting as U/W)
	Broker

	Issuer / other qualifications


	- m/b trading transaction
- not in distribution to public investors (Ralston)
	- tacking period

- m/b sold thru broker transact.
- notifies SEC prior to sale (unless de minimis)

- no shelf registration
	- security not traded on exchange 

- person claiming notifies buyer that exemption w/b used
	- seller must take steps to prevent wide distribution (or w/b non-exempt public offering)
	§ 5 <> apply after - 4(3)
  90 = if issuer <> prev. sold per to an effective reg stmt
 
	- Only if upon customer order
- m/b executed on exchange / OTC

	Number of Investors


	Unlimited (BUT only for transactions – not distributions – Wolfson)
	Unlimited 

(s/l/a not a distribution)
	Unlimited
	Unlimited 

(BUT only for trading transactions b/c relies on § 4(1))
	  40 = if issuer made earlier offerings per effective registration stmt
	Unlimited (BUT only for trading transactions – not distributions for control persons – Ira Haupt)

	Investor requirements


	None
	None
	- Generally - corp / p’ship that owns & discretionarily invests $100M in securities not affiliated w/ issuer

- Banks / reg. B/D = special qualify.
	- m/b sophisticated (b/c if offerees need protection ( treated as public offering)
	
	None

	General Solicitation / Advertising


	OK
	Solicitation of orders not allowed in broker transaction 
	OK
	Not Allowed
	prospectus delivery (174)
  0 = if on F-6 or § 13 / 15(d) reporting
	Not allowed

	Resale


	OK
	OK
	Has t/b Restricted
	Restricted 

(~ steps m/b taken to prevent treatment as distribution)
	  0 = if shelf and > initial prospectus period and > first offer  
	

	Info / Disclosure Requirements
	None
	- if reporting company (for ≥ 90days) ( reporting info is current

- if not reporting company ( comparable issuer info = O/W available
	Investor m/b able to obtain current info re: nature of issuer business / products + F/S for last 2 yrs of ops (~ audited if reasonably available) 
	Unclear
	25 = if listed and NOT § 13 / 15(d) reporting

cf § 4(3) – IF stop order
	None

	State regulation


	Pre-empted - IF issuer = SEA reporting company

§ 18(b)(4)
	Applies (Arguably)
	Applies (Arguably)
	s/b Pre-empted – 

IF issuer = SEA reporting company - § 18(b)(4)
	Pre-empted - IF issuer = SEA reporting company

§ 18(b)(4)
	Pre-empted

	Integration


	SAR 4434 Five Factor  – See 5(C)
	SAR 4434 Five Factor  – See 5(C)
	No Integration w/ other offerings (Rule 144A(e))
	SAR 4434 Five Factor  – See 5(C)
	
	

	Aggregation


	No
	3 month period
	No
	No
	
	No



	Substant. Compl.


	No
	No
	
	By its nature
	
	Rule 144(g)

	Other


	
	non-affilate exception – no requirements apply if shs held ≥ 2 yrs (but A/F + Rule 15c2-11 still apply)
	Policy – allows unlimited sales of securities to investors able to fend for selves
	Policy – allows unlimited sales of restricted stocks by affiliates in private transactions per § 4(1)
	
	


· § 4(2) 















· sophistication / access – 

· 5th - ability w/o access – NOT sufficient – Hill York Corp v. American Int’l (5th 1971)

· 5th - access w/o ability = NOT sufficient + investees need personal access to corp officers (i.e., m/b insiders) – SEC v. Continental Tobacco (5th 1972)

· 5th - ability w/ access BUT not insider – MAY BE sufficient (insider status not required) – Woolf v. SD Cohn (5th 1975)

· 5th - ability w/ access BUT no actual disclosure – sufficient IF access = insider status OR familial / privileged relationship OR economic bargaining power – Doran v. Petroleum Mgmt (5th 1977)

· 10th – ability not essential to exemption – Cowles v. Dow (10th 1985)

· 9th – ability not essential (one of four factors in flexible test) – SEC v. Murphy (9th 1980)

· 8th - greater emphasis on access – Van Dyke v. Coburn (8th 1989)

· Rule 506 















· accredited - any of following (or any investor whom issuer reasonably believes t/b) – (i) institutional investors + (ii) T/E orgs / for profit corps w/ > $5M assets + (iii) key insiders (~policy makers) + (iv) millionaires (net worth > $1M w/ spouse) + (v) fat cats [income for 2 yrs (and expected future income) > $200K ($300K w/ spouse)] + (vi) “venture capital firms”+ (vii) trusts w/ > $5M assets AND run by sophisticated manager + (viii) entity in which all owners are accredited - Rule 501(a)
· venture capital firm – includes either – 

· i) private business development company (§ 202(a)(22) of Investment Advisers Act of 1940) which makes available significant managerial assistance to issuers of securities it purchases
OR
· ii) Small business Investment Company (under SBIA 1958)

· sophisticated = have sufficient knowledge / experience to evaluate merits of investment

· BoP = issuer must show w/ respect to each purchaser (i) purchaser = accredited OR (ii) issuer believed investor = accredited (e.g., thru suitability letter signed by each purchaser) – Mark v. FSC Securities (6th 1989)

· 502(b)(2) info – depends whether issuer is a 

· a) reporting company (SEA § 13 / 15(d)) – both (i) non-F/S data (either Reg A offering circular OR similar info) + (ii) F/S info depending on size of offering – 

· ≤ $2M – F/S required of small business issuers (~audited B/S)

· $2M - $7.5M – Part I registration form  + audited F/S required of small business issuers

· ≥ $7.5M – Part I registration form + audited F/S of Part I

· b) non-reporting company - both (i) either (a) most recent annual report / proxy stmt / 10K (if requested) or (b) information in most recent annual report filed on 10K + (ii) any information required t/b filed under SEA § §  . . . and brief description of securities / use / undisclosed material issuer changes

· Rule 508 Substantial compliance - applies if all of (i) failed requirement was not designed to protect specifically the complaining person + (ii) failure to comply is not significant to offering as a whole + (iii) issuer made G/F and reasonable attempt to comply – Rule 508
· significant – elements which are always significant = ban on general solicitation + 504 / 505 dollar limits + 505 / 506 limits on non-accredited investors
