(January 18, 2002)

Exam will be in class

General Overview of SA 1933

· § 2 = defn

· § 4 = exceptions

· § 5 = prohibition against

· a) 

· b) 

· c) offers to buy / sell

· introduced in 1954 – breaking offer and sale apart

· § 8 = effective date

· § 12 = Civil Liabilities

· § 17

· a) covers fraud in offer or sale of securities (as opposed to Rule 10b-5 which reaches purchases & sales (only completed transactions))

· § 24 = Penalties (Criminal)

Covering Problems

Misc. 

· use of words “this is not an offer” – does not cure a § 5 violation; only sufficient to establish a Red Herring Prospectus

· doesn’t care about “in registration” ftnt 4

· issuance of new shares regulated by

· state corp law

· federal proxy law (when proxies solicited)

· 1933 Act – consider that communicating to S/H may be first step in process of soliciting offers

· exchange rules

· Rule 135(d) – was proposed to exempt “test the water” offers - but never passed

SEC Authority 

· § 19a = gives broad rule making power to undertake necessary efforts to carry out the statute and defining terms used in the Title

· Rule 135 – SEC is defining the term “offer”

Jurisdictional Issues

· stock markets had set selves up to avoid I/S commerce

· § 5 rules + § 2(10) defn – must be in interstate commerce or the mails 

· § 10 of speaks of by means of interstate commerce)

(January 25, 2002)

· Rules v. letters v. no action letters

· Rules = SEC exercising delegated authority to make rules w/ effect of law

· Letter = SEC opinion

· No action = basically says that SEC will not go after someone if has issued one (estopped)

· How to file Registration Stmt (§ 6)

· issuer = only person who can file 

· why not register all securities forever – SEC interprets last sentence of § 6 as prohibiting filing registration stmt for any securities other than those that will be offered

· includes – info indicated Sched. A

· key – no general obligation to disclose all material info

· e.g., what if President of Company has tumor and will die – do have to disclose all material info

· Sched A / Regulation SX – no requirement

· Rule 10b-5 – forbids falsehoods and half truths (but does NOT require disclosure of all material info)

· if had to disclose all material info – would never know what is material until after the fact + would not need Sched A/ Reg SX if all material info had to be disclosed

· e.g., CEO finds out about mineral discovery by corp + buys corp stock before info disseminated

· § 10 – forbids deceptive / manipulative efforts (CEO can’t buy on inside info b/c has fiduciary duty of candor to S/H)

· tombstone ads - today – not to generate interest in securities BUT as advertisement for I/B

· Preliminary (Red Herring) Prospectus (Rule  430) 

· very important b/c used in waiting period (now may be the only prospectus used)

· text – says it is a § 10(b) prospectus

· Thel – may be a § 10(a) prospectus

· Jurisdictional means

· § 5(a) – directly or indirectly – indirectly might include if she mails offer + he walks over and accepts

· § 5(a) – unlawful to sell (not unlawful to buy)

· fine to make C/L offer during waiting period

· problem = if investor accepts ( broker has violated law for selling (even if conditional on effectiveness of registration)

· Road Show

· used to be - way to tell potential investors that issuer/ U/W has done due diligence

· today – ay to market to institutional investors

(February 1, 2002)

· Do you ever have to send a prospectus?

· No – not if avoid send a written offer

· consider – today stock never actually delivers securities

· never have to deliver

· H/E certain exemptions are not available w/o delivery

· BUT

· free writing – encourages sending of prospectus

· SEC – through acceleration power – encourages distribution of § 10 prospectus (Rule 460)

· Broker has to send confirmation to satisfy SoF (UCC 8-319)

· Rule 10b-10 – requires confirmation

· what is limit of SEC power to require confirmation?

· note S/C limits under Rule 10b-5 – Chiarella + Basic + EE – scienter required, no requirement to divulge material info (you are safe by saying nothing)

· Thel – S/C cases are wrong – many e.g., exist of SEC requiring action beyond the power outlined in Stat

· consider

· Rule 4 exemptions – problems if do not send prospectus

· when SA 1933 passed – serious doubts existed whether Congress could regulate this area

· this is why prospectus not required – rather Rule says that have to send if use I/S commerce

· Rule 134 - Preliminary Prospectus + Term Sheet = § 10(a) prospectus

· Witt Capital No Action Letter (p. 295)

· Witt – claims e-mailing acceptance is not same as sending confirmation

· satisfies UCC 8 SoF

· does not satisfy Rule 10b-10

· Thel’s problem – allows Witt to get binding sales K w/o sending prospectus

· Liability provisions – § 12

· SEA 1934 § 15(c)(1) + § 15(c)(2)(D) – authorizes SEC to take action

· Rule 15c2-8 – SEC requires delivery of prospectus (Thel – unable get these in practice)

· SEC v. Manor Nursing Home Case – addresses whether info in prospectus has to be true?

· PL = SEC

· all or nothing offering – offering does not go thru if does not sell all

· why investors concerned if info not followed up on

· lack of others buying(failure of all or nothing) – means no one else wants

· may mean issuer unable to achieve objectives for which stock issued

· Remedy – enjoin

· compare to SA § 20 

· ancillary remedy – never expressed in stat

· stop order – only available when false stmt on effectiveness

· after effective date ( stop order not available

· Court – finds fraud and § 5 liability

· Thel – breach of K is not fraud absent proof that party did not intend to keep promise

· Rule 10b-9 (p. 725) – says deceptive unless there are conditions

· Court / editors say breaking escrow violated 10b-9 – but there were conditions so Thel thinks no violation of 10b-9

· Rule 15c2-4 – SEC has broader authority; Thel thinks there was a violation of 15c2-4

· where was false stmt

· Jan 1 – we said in reg stmt that would not break escrow

· Jan 10 – we used Jan 1 reg stmt, but only now decided to break escrow

· Thel – this is a half truth

· Court said violation of § 5(b)(2) b/c failed to meet requirements of § 10

· prospectus does not meet § 10 if materially false / misleading

· b/c of § 5(b)(2) – implies that info has to be true

· Thel – § 10 only requires inclusion of info

· § 11 – does not help b/c references the effective date

· § 12(a)(1) – no affirmative defense

· § 12(a)(2) – PROA exists

· only for PL other than SEC

· rule = allows remedy subject to causation defense in § 12(b)

· § 17(a) – violation exists b/c selling by means of materially false stmt / omission

· answer – there is no implicit requirement that info be true

· false info cannot be a § 5 action b/c would negate the defenses under § 12

· SEC did not need § 12 b/c could rely solely on § 17

· terrible case b/c court did not carefully read stat

· SEC position (today) – no need that info be true + false info will be dealt w/ in the fraud provision

· untrue

· § 8

· before effectiveness – refusal order

· on effective = stop order (stop order – SEC position only if untrue on effective date)

· 10b-5 – injunctive order

· Holding – reg. stmt that becomes untrue does not satisfy § 10

· Changing info in Prospectus - amending vs. stickering

· amending more difficult

· new effective date – § 11 liab

· has to wait for SEC to approve

· sticker = easier

· avoid § 12 liability – b/c has new info on the Prospectus

· when can sticker

· Rule 424 – 

· § 10(a) – prospectus must have info in reg stmt (problem = sticker has dif info than reg stmt)

· update (if only dealing w/ post effective developments) – sticker = OK

· correction = amendment required

· SEC position – any substantial change requires amend

· difference results = fraud v. § 5(b)(1) liability

· Shelf Registration

· § 6(a) – prohibits registering securities not being issued

· problems = 

· convertible securities

· offer of convertible debenture = offer of bond and the stock

· offer defn – can get around problem if require conversion today

· options / warrants

· div. re-investment

· EE plan to buy securities

· old rules = SEC allowed registering for shelf IF promise prepare timely prospects at time of sale + amend reg. stmt

· New Rules = Rule 415

· effect = shift who makes money in underwriting process

· Hypo - Suppose file reg stmt today for debt, but  and want to issue in future when int. rate falls

· at first - issuer prefers U/W w/ institutional investors (
~ NY brokers)

· later – issuer prefers to sell directly to institutional investors

(February 8, 2002)

· Blue Sky Laws

· Materiality

· Forward Looking Stmts

· SEC position - has shifted over time

· Kaufman v. Trump – 

· key issue is what did issuer believe (irrespective of format of disclosure)

· never litigated b/c of cautionary stmts

· Stat safeharbor – 

· Thel – experience is that court throws cases out on pleadings / never get to discovery

· Feit v. Leasco - 

· Caterpillar
· Environmental Issues – 

· SEC initially rejects responsibility to require environmental disclosure

· Release No. 36 – 

· in assessing materiality - ignore likelihood of being able to recover from another party 

· accy – have to bifurcate

· probability – if lose here ( move to magnitude

· magnitude

· makes much more likely will have to disclose

(February 15, 2002)

· ECMH

· stock buy backs

· tax advantages – 

· consider what executives do – whether they buy / sell implies either good / bad info

· prices

· are arbitrage efficient – difficult to make money

· impossible to know if absolutely right

· key = what does everybody else think (beautiful baby contest) – pushes prices way from fundamental value

· paradox (Gilson) – if in fact no way to make money, why do people continue to pursue stock gains

· may be some minimal arbitrage opportunity near equilibrium b/w cost of obtaining and profit obtained

· Wielgos v. Commonwealth Edison - 

· Truth on Market – 

· ~ Basic’s Fraud on the Market

· Thel’s problems – 

· no explanation why market value fell $500M when delay in completion announced (this is basis for PL claim) if market had discounted price for possibility of effect

· may be based on flawed premised that is fundamentally hard to test

· Reg Stmt by reference – SEC assumes strong form market efficiency 

· why do people lie – see computer problem 2-3

· Basic v. Levinson - 

· case is unclear – what is PL proving they relied on

· relying on market being fundamentally efficient

· relying on market not being affected by fraud

· Eisenstadt v. Centel – Puffery – everybody knows that people puff

· differs from Wielgos b/cdoe snot claim that market does not correct for

· Mgmt integrity – 

· Franchard - 

· issue – SEC staff going against corp before Commission to get a stop order

· mgmt integrity is always material

· Carey says stat duty of full disclosure exists re: all material info (p. 97)

· Thel – this does not exist

· see Item 404 (Reg S-K) @ 311 – disclosure of related party transactions

· consequence of broad duty = private investors can sue for failure to disclose all material info

· more of an issue failure of duty of care

· Carey is wrong BUT practice is to disclose all material info

· Carey mis-cites Rule 408 as general disclosure obligation (BUT it is only for ha;f truths)

· Berkman - 

· more of an issue of failure of duty of loyalty (~self dealing)

· half-truth argument – can be made on picture (e.g., portraying BOD as upstanding when in fact they are corrupt)

· Moral Issues - 

· use of child labor – Thel says no b/c (i) we have system for requiring disclosure of what we want disclosed + no demand present (people don’t mind investing in such enterprises)

· State Violations - 

· Gaines v. Haughton – 

· companies had been making bribes

· general amnesty allowed people to come clean

· Rule – breach of F/D / waste of corp assets is never material for § 14(a) purposes

· Thel - in reality, they are saying no disclosure duty (although there is now) b/c O/W they could just lie about it

· Schlitz – 

· is violation of liquor law material

· YES – puts business at risk BUT Schlitz says was a minor violation

· YES – integrity of mgmt at issue

· Thel – SEC comes close to saying that corporate illegality is per se material

· 109- court echos Carey requiring full disclosure

· Roeder (106)

· Thel likes this – no general duty to disclose (can’t lie about it) unless a line item + can’t tell half truths

· Foreign Corrupt Practices Act – law requires . . . irrespective of accy disclosure requirements

(February 22, 2002)

· Is it a security - 

· Joiner – do the right thing

· Howey – 

· SEC sues seller of row of citrus trees

· S/C emphasizes that defn of inv K is flexible

· Thel – consider that US could bring criminal action – is it appropriate to have flexible defn for criminal action

· common enterprise – not really addressed

· consider – what if brokerage firm finds CD for you – is it a security

· investment – YES

· depend on efforts of others – YES – efforts of broker to find

· expectation of profit - 

· Forman – 

· problem – PL trying to get expectation dmgs under 10b-5 (which does not allow it)

· Thel – case is wrong

· Court responding to narrow defn of securities rather than addressing 10b-5

· SEC v. Life Partners – 

· Howey factors

· investment - yes

· commonality – yes if 7th Circuit’s reading applies such that one investor is enough

· expectation of profit – yes (satisfied when all you want is money)

· dependant on someone else – 

· Wals v. Fox Hills - 

· commodities – are not securities

· but consider if security exists when broker offers to manage your investment in commodities

· if broker cheats you – you would rather sue under 10b-5 than commodity law

· stock broker operating through a discretionary account – mutual fund

· Landreth – 

· sale of business doctrine

· note can avoid securities laws by simply selling assets

· so why do not allow people to opt out of securities regulation?

· Debolt – 

· asset sale process ends up with disclosure that securities regulation seeks to achieve

· less likelihood that seller can reach broader audience b/c more difficult to transfer title

· Thel – partner in lawyer / accy firms – looks like investment K

· but many sate LLC laws – explicitly say that interests are not securities

· Notes

· Reves v. EY – 

· presents many live issues

· S/C

· cannot assume that all notes are securities

· difference from Howey – 

· Howey requires all factors to be relevant

· Reves – security may be present w/ less than all elements

(March 1, 2002)

· Exempt Securities

· Key = always exempt irrespective of transaction

· BoP - party claiming exemption

· Note - Code is not the statute - look to underlying statute to see real law

· municipalities - 

· can they be regulated

· federalism / constitutionality cuts against

· City not subject to auditing requirements (they don't know)

· gov't will not cheat us

· why do people invest in

· tax exempt

· key = regulate broker / U/W to avoid gov't exemption - see extensive SEA § 15(b) regulations

· GASB = voluntary 

· 1940 Regulation

· Investment Advisors Act - Thel skipped for class

· SEC regulates large investment advisors = mutual funds + if > $25M assets

· state regulates residual

· Investment Company Act

· investment companies - either corps / trusts organized under state law

· this is substantive regulation of mutual fund industry

· complications - 

· fund = big sack of liquid assets subject to abuse by fund

· external mgmt co almost always manages fund which owns the assets

· solutions = Act

· in practice

· shelf registration - can be used 

· need independent directors

· BUT directors may not be independent either (i) under state law OR (ii) in practice due to large salaries from advising several funds

(March 8, 2002)

· Problem – p. 1201

· advertising - § 1201

· regulated by ICA, SA (b/c always in registration) , Exchange Rules

· compensation of I/A

· typically - get % of assets under mgmt

· Gartenberg – 

· § 36(b) – advisor = fiduciary in receiving fee

· court – 

· no defense to charge same fee as everyone else

· BUT BoP on PL + PL fails to carry burden (Thel – always happens in § 36 cases)

· Thel – MF was successful – possible that court w/h/b more skeptical if MF was unsuccessful

· systemic restraint – Ind. Dir – must approve comp K (BUT we have already seen how non-independent Ind Dir can be)

· Transactions w/ Affiliates & Conflict of Interests (§ 17) – 

· regulates I/C transactions w/ 

· = affiliate of Invest. Co = adviser + anyone who owns 5% of IC + anyone whom own 5% by company + anyone who control IC

· = affiliates of affiliates – under direct / indirect control

· <> interested person 

· prohibits

· § 17(a) absolute prohibition re: principal transactions (selling of securities / property) = affiliates / affiliates of affiliates from buying / selling from I/C

· e.g., I/C cannot buy securities from broker dealer affiliate of I/C’s affiliated adviser

· § 17(c) = limited exception 

· NASDAQ issue – since dealer technically owns securities --> I/C cannot buy from a captive NASDAQ dealer

· § 17(d) – JT transactions – requires pre-clearance form SEC

· S/L - no need to show that affiliate profited

· Midwest Technical Development Funds – 

· Dir buying same securities – 

· § 17(e) – prohibits consideration for acting as agent in purchase / sale to / for I/C unless (i) a broker + (ii) compensation = customary & usual

· Thel – problem = that law was written at wrong time (law written when commissions were fixed; today commissions = flexible)

· today – no one knows what usual & customary commissions are (fixed rates do not exist (nor are they published)

· safeharbor (§ 17(e)(2) - 

· Is it an investment Co?

· what is an investment security

· What to know

· can stumble into being investment Co very easily

· Exempt Tramsactions

· intra-state – 

· Busch v. Carpenter – 

· coming to rest ( BoP re: coming to rest = on PL (not person claiming exemption)

(March 15, 2002)

· Private Placement - § 4(2) exemption 

· Ralston Purina – 

· consider – EEs may have offered to buy from Ralston

· but § 5 – prohibits offers to buy / sell

· but § 4(1) – exempts EE b/c not U/W, broker, dealer

· Ralston – violated law b/c sold securities w/o reg stmt (tho may not have harmed anyone)

· BUT claims – private placement exemption

· what qualifies as public offering

· 5th circuit cases – eviscerated rule – no clear rule which can be relied on

· Rule 146 – no general solicitation + ≤ 35 buyers + sophisticated offerees
· repealed at time SEC adopts Reg D

· solution to problems created by 5th circuit cases = 

· A) § 3(b) authority to SEC to grant exemptions

· B) § 19 power to define terms

· Small Offerings

· Reg D – Rule 504

· Reg D – Rule 505 – 
· why 505 if could use 506 (w/ unlimited offering)? ( b/c 505 <> require sophistication
· Reg D – Rule 506 

· Reg A – Mini-registration – not really a registration
· SEC basic position – any time issuer deals w/ person w/o pre-existing relationship ( qualifies as general solicitation

(March 29, 2002)

· Aggregation - 

· Rule 505 – 

· Rule 504 – 

· Substantial Compliance – Rule 508

· not significantly helpful

· general solicitation - always material to offer as a whole (§ 502)

· sophistication – may not be material as to the whole

· Reg A - exemption from registration

· Thel does not really cover

· integration - 

· secondary distribution - 

· 3 problems re: selling restricted securities - 

· a) seller needs exemption
· for issuer - SEC v. Chinese Consolidated Benevolent Association – no § 4(1) exemption b/c

· a) Def probably = U/W b/c assistance was “for” issuer

· b) in any event --> presence of issuer destroys § 4(1) exemption (fact that Chinese Gov’t = issuer --> means that this was distribution BUT § 4(1) goal = only trading b/w existing investors)

· not good § 12 Def b/c § 12 allows recovery only against parties which have purchase from

· participates in U/W – Byrnes v. Faulkner - 

· resale can be viewed as evidence of original intent to resell (i.e., part of distribution)

· can’t register b/c § 6(a)

· b) issuers original exemption may be destroyed
· screen investors to weed out investors intending to resell

· refuse to recognize transfer on books of corp

· investment letter – 

· key = prevent purchaser from making prohibited sale

· des not need to prevent all resales

· c) broker needs exemption
· U/W – defined per Ralston guidelines

· exemptions - 

· 4(3)

· 4(4) – see Ira Haupt below

· consider - 

· CFO in road show – YES per § 2(11) – problem needs t/b named in prospectus + subject to liability

· special rules – exclude from U/W if does not do regularly + de snot receive special consideration

· one solution = Rule 144 – 

· Future - Ira Haupt / Wolfson + Rule 144 + Rule 144A + 4(1½)

(April 5, 2002)

· Secondary Distributions – 

· Rule 144 – 

· In re Ira Haupt – 

· facts – announce in kind liquor dividend + S/H sells + no dividend paid + SEC goes after broker

· issues – is broker U/W

· broker argues – 

· 1) no effort made by broker on behalf of control person b/c people beating down the door

· 2) 4(4) exemption applies

· SEC – 

· 1) this is still distribution b/c offers made to people needing 

· 2) § 4(4) does not apply if broker is an U/W

· Thel – this is not what statute says (~ is a flaw in the statute)

· in 1933 – was impossible to sell securities w/o sales effort

· case stands for – if got an U/W --> no 4(4) exemption

· what about control person selling the stock

· US v. Wolfson – criminal case

· possible exemptions


· § 4(1) – not an issuer / not a dealer / not an U/W (b/c no view to distribution)

· problem – per Ira Haupt --> his broker is U/W

· § 4(2) – no b/c not issuer

· § 4(3/4) – only dealer

(April 12, 2002)

· Rule 144A

· Rule 4(1½) 

· Ackerberg – 

· Only a distribution if helper (broker) is deemed to be an U/W

· 4(1) applies so long as control person sells stock through helpers so long as helpers are 4(2) helpers

· Exam - 
· 3 hrs

· open book

· Reorg / Recap - 
· 15c2-11 = extremely important – regulation of broker / dealers
· key = giving information 

· Mergers & Acquisitions

· Sale of assets – 

· S/H have to approve 

· Williams Act regulation of Proxies or T/O

· Merger – 

· S/H have to approve 

· Williams Act regulation of Proxies or T/O

· Consider - 
· Is there an investment choice?  Your vote does not have effect (irrespective of whether vote Y / N) – really depends on what everyone else votes

· Rule 145 - Affiliate of target who resells stock in issuer = U/W (theory – has choice whether to do merger)
· Rule 165 – communications in connection w/ merger are allowed 

· IF in writing – m/b file w/ SEC ( not part of reg stmt / is a Prospectus

· Rule 166 – 

(April 19, 2002)

· Reorgs
· General - § 3(a)(9) – 

· Reorg – § 3(a)(10) – better exemptions are in Bankruptcy Code (so much so that probably never have to go back to § 3(a)(10)

· Liability – 
· § 11 – false stmt / omission in reg stmt on effective date

· Casebook ~ this is remedy for material misrepresentation

· Thel ~ really this is remedy for an untrue statement of a material fact / omitted stmt

· Tracing requirement – easier in IPO (although Rule 144 sales will occur relatively quickly)

· Consider – issuer does not want to issue reg stmt b/c w/b liable (even if it does not issue / sell securities)

· Bar Chris – key – standard for due diligence defense depends on the type of person / relationship w/ issuer

· Falsehoods - 
· Audited stmts – both as of F/S date AND effective date of reg stmt

· Non-expertised portions – 

· Officer loans not repaid – materially b/c agency issues + 

· False stmt re: use of proceeds – claims will use for C/F but uses to repay loans

· Thel – there is no lie here (not a tort); merely is breaching K (at most)
· Due Diligence Defense – 
· CEO / signatory (Russo) – knew truth / could not have believed reg stmt was true
· Has to believe that is true

· O/S Dir – can’t just rely on others
· Recent cases = lower standard
· Policy – 
· All cases are settled

· § 12 – § 5 violation in offer or sell
· not much litigation b/c most cases brought under 10b

· Gustafson - S/C prevents broad litigation

· Thel – worse case ever

· Benefit over 10b-5 = no scienter requirement

· Prospectus is present in form of K

· Problem – court focuses on § 10 – but cannot violate § 10 ( § 5 is the critical § 

· § 3(a)(3) have t/b actionable under § 12 b/c they are specifically addressed

· no need to satisfy § 10 b/c § 4(1) exemption applies

· solves two problems

· brokers lieing to customers + 

· people trying to avoid 10b-5 scienter by relying on § 12

· Thel – S/C c/h just said there was a scienter requirement just as it had done in 10b-5

· S/C had to reach this conclusion to preserve 10b -5 cases

· applies to - 
· 1) sale of securities exempt under § 3(a)(3) 

· 2) false stmt in reg stmt - but have § 11

· 3) clear public offerings when do not file reg stmt (so no § 11 action)

· in practice – any lies by brokers = exclusively in arbitration so there has been no development in the law

· SEA ~ more than mere disclosure
· Substantive regulation

· Corporations – proxy solicitations / tneder offers / short swing trading / institutional purchases

· Margin regulation

· Manipulation of securities prices (§ 9 / 10)

· Foreign Corrupt Practices Act – in SEA
· Achieves 2 things - 

· 1) Bars bribing foreigners
· 2) governs F/S & auditor responsibilities

· all public companies must both (i) keep books / records reflecting in transactions in reasonable detail show the truth + (ii) develop system of internal controls

· helps SEC – they don’t have to show what was wrong / what was true ( merely show that records inadequate
· World Wide Coin – 

· SEC seeks equitable remedy + causes insiders to forfeit stock

· Book / record – includes anything tangible – including empty box (stacked to make it look as if box is full)

· Rule 13d-1 – no one can cause filing of record under § 13(b)(2) – no materiality limit
· Rule 13d-2 – Dir / officer – cannot lie to an accy re: an audit

· Thel – this seems a stretch of SEC authority

· Criminal violations – SEA § 32
· Apply only if statute makes the violation unlawful + imprisonment mitigated if Def does not know re: regulation

(April 26, 2002)
· Enforcement

· SEA 21C – Cease and Desist Orders
· SEC Regulation of Professionals

· 102(e) – allows SEC to prevent from practicing before SEC

· 102(f) – “practicing” defined to include everything

· Thel problem – is it proper for SEC to regulate who can speak in adversary proceedings essentially w/ itself

· SEC v. National Student Marketing Corp – 
(Review)

· Reg D Aggregation
· if there is U/W in transaction ( destroys (4)(1) (~ no exemption is available for anyone)
· if there is B/D in transaction ( does not destroy (4)(1)

· 4(1 ½)

· essentially - control person trying to use a 4(1) b/c can’t use 4(2) b/c not an issuer

· only concern is whether control person is deemed t/b an U/W

· non-control person
· securities coming to rest ( conclusively shows was not in a distribution

