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Contract - legally enforceable agreement

Quasi-Contract - equitable remedy (sort of like/but not exactly a K)

· only thing recoverable = value of performance to particular person (not necessary K price)

Unilateral K - K resulting from offer which requires performance to accept

· focus on nature of offer - whether performance required 

· common fact patterns

· reward/contest situation

· offer expressly requires performance

Bilateral K - K resulting from offer open as to how it may be accepted

· focus on nature of offer - whether performance required
I.
Applicable Law

· always the first step

· two bodies of law

· common law - applies unless a sales of good (movable personal property)

· statute - UCC Article 2 (very similar to common law) - applies if sales of goods (movable personal property)

· STEP ONE - look to see subject matter of K

· following rules - apply equally to common law/UCC unless otherwise say

II.
Formation of K

STEP ONE - find (Unilateral/Bilateral) agreement

Offer = manifestation of commitment
· manifestation - through words/actions

· ignore intentions/other

· commitment - willingness to be bound/held to manifestation

· four problem areas

· advertisements - generally not offers - merely invitation to make offer

· missing price term - 

· common law - requires that all material terms be included (price = material term) no offer exists w/o price term
· UCC 2 - communication can be offer even tho price term missing if parties so intend and item ( unique
· ambiguous material terms (term present but unclear (e.g., price = "reasonable price")) = not an offer

· parties looking for further negotiations

· requirements K - measures quantity of goods to be purchased by buyer's needs
· acceptable to express quantity in terms of buyer's requirements (not considered ambiguous)
· increase in requirements during K -test = cannot be unreasonably disproportionate from prior purchases
· termination of offer

· effect = offer gone forever ( cannot revive terminated offer

· how

· lapse of time - if stated time or reasonable time (if unstated)

· oral offers - lapse when meeting ends

· death of either party before accepted (irrespective of notice to other party)

· exception - option K not terminated by death (Restatement 37)

· revocation - offeror rescinds offer before offeree accepts
· how - 
· subsequent statement by offeror OR 
· later conduct which indicates that offeroer has changed mind
· key = offeree must be aware of offeror revocation
· when effective  - 
· revocation must be complete before acceptance

· effective when received

· when no revocation possible - 
· option - offeree provides consideration for offeror's promise to keep offer open (termination of offer ( revocation = mere ability to revoke)

· reliance - offer = foreseeably and reasonably relied on

· part performance - unilateral K - Brooklyn Bridge hypothetical

· mere preparation ( part performance

· consider equitable remedy (quasi K)

· firm offer (UCC 2-205) - signed writing b/w merchants promises to keep offer open ( cannot revoke ( valid for ( 3 months
· rejection - offeree rejects (Restatement 38) w/i reasonable time of receipt (UCC 2-602)
· direct rejection - easy

· UCC 2-612 - rejection only allowed if defect substantially impairs vale AND cannot be cured
· indirect rejection

· counter offer - cannot revive terminated offer
· bargaining ( counter offer ( rejection

· option K - not affected by counter offer (Restatement 37)

· conditional acceptance - "I accept if" = rejection
· add additional terms - "I accept and"
· common law - mirror image rule - 
· acceptance must look exactly like offer
· "I accept and" = rejection
· UCC 2-207 - battle of the forms - 
· UCC = no mirror image rule - possible to add terms to offer
· consider - is response adding or insisting on new terms

· if insisting on additional terms = "I accept if" = rejection

· requires - "seasonable acceptance"

· but what are binding terms? depends on whether - 

· both parties = merchants

· new terms materially alter deal

· new terms objected to

· IF - Yes, No, No ( acceptance of new terms

Acceptance

· who (is accepting)

· must be person to whom offer made (offers = person specific)

· reward/prize/contest situation - offeree must know of offer at time of acceptance

· what is offeror looking for in return

· return promise - effective when promise made
· starting performance - must look to nature of offer

· unilateral K - requires performance = acceptance effective when performance completed
· starting performance makes offer irrevocable (Restatement 45)

· no obligation to finish performance

· bilateral K - (unstated if performance required) acceptance effective when start performance
· preparation - treated as performance (Ever-tite Roofing v. Green)

· silence - generally not effective to bind offeree

· exceptions - 

· offeree accepts conveyance of benefits - indicates acceptance

· prior dealings

· offeror specifies method

· Restatement 62 / UCC 2-206 - acceptance valid only if specified method used
 mail box rule

· acceptance 

· not option K - effective when sent (unless prior rejection received by offeror first - protects offeror's expectations = courts split) 

· if reasonable to respond to offer by mail/telefax/etc. AND 

· if dispatched correctly (correct address, etc.)

· option K - effective when received (Restatement 64)

· revocation/rejection = effective when received

STEP TWO - determine if legally enforceable

· not all agreements legally enforceable (e.g., team = best in sport)

· crucial question = is there any basis on which to grant relief?

Consideration

· bargained for legal detriment

· bargained for - look at person making promise and ask what person is asking for

· legal detriment - promisee suffered some legal detriment

· promising or doing/refraining to do something legally entitled to do

· Hammer v. Sidway - surrendering freedom to act = consideration for a promise

· depends on setting - can qualify as something else (e.g., conditional gift)

· problem areas 

· gratuitous gifts - pledges to charitable organizations = binding w/o consid. (Restatement 90(2))

· Mills v. Wyman - promise to pay for prior care for adult son = not enforceable

· no pre-existing obligation

· Webb v. McGowan - promise to pay party injured as result of protecting promisor = enforceable

· material benefit plus promise (irrespective of moral obligation) = sufficient

· past consideration - generally ( no such thing (b/c no bargain)

· Restatement 86 - promise made in recognition of past benefit = enforceable to extent required to prevent injustice (unless benefit conferred as gift OR promisor not otherwise enriched)

· part payment of existing debt - no legal detriment in paying reduced amount (actually a legal benefit)

· pre-existing legal duty rule - doing something already legally obligated to do ( consideration for promise to pay more money to do (not a legal detriment - actually legal benefit)

· e.g., re-negotiate sports K - invariably for different term

· UCC 2 - no pre-existing duty rule - 

· good faith test - ??????????????????????????????
· renewing debts discharged in bankruptcy - 
· promissory estoppel
· substitute for consideration

· elements - 

· promise

· reliance on promise in reasonable, detrimental, and foreseeable manner

· enforcement necessary to avoid injustice

· unjust enrichment

· Rickets v. Scothorn -  donee relying in good faith on promise changes position ( donor estopped

· typical fact pattern - promise to do/not do something, promisee acts on promise, promisor breaks promise

Defenses to K Formation

· Incapacity

· lacked by

· infants (voidable) - irrelevant what other person thought

· exceptions - 
· necessaries - can disaffirm ( but liable for value (not price)

· statutory - e.g., student loans, military enlistments

· public policy exceptions - e.g., bail bonds

· duties even w/o K - e.g., child support

· disaffirming

· must be done while minor or w/i reasonable time after age of majority
· restitution - required of property or amts traded for (if nothing ( off hook)
· mental incompetents (void) - lack ability to understand K 

· other parties' awareness of incompetence = irrelevant

· complexity of transaction = relevant in relation to particular infirmity (LIF)

· disaffirming (LIF)

· executory K - may always be disaffirmed

· executed K - 

· if other party <> know of infirmity/take advantage ( K voidable only if infirm party can make restitution
· infirmity obvious to reasonable person - no restitution required if property consumed/disposed

· intoxicated individuals - lack ability to understand K (LIF (treat as incompetent)

· disaffirming - allowed if both 
· intoxicated AND

· other person reasonably aware of intoxication

· necessaries - 
· quasi - K ( even persons lacking capacity = legally obligated to pay for (value of ??) necessaries

· Statute of Frauds

· when applies - which K w/i Statute of Frauds (SOF) - SOF covers - 

· services K not capable of being fully performed w/i 1 yr (assume can use unlimited resources to meet)

· lifetime deals - hire to work for rest of life = no SOF

· period over > 1 yr - SOF applies - death may free from K (but b/c no performance)

· performance on particular date (date > 1 yr in advance) - can performance be finished w/i 1 yr? no - even tho performance not started 
· transfers of interest in real estate
· not same as construction on real estate

· exception - if interest in real estate ( 1 yr ( no SOF 

· UCC 2-201 - sale of goods ( $500 - SOF applies

· how satisfy SOF - must prove what was actual agreement
· performance - shows that deal actually made
· services K - 

· full performance by either party = satisfies SOF

· part performance <> satisfy SOF

· Quasi K - applies to prevent injustice (???)

· transfer of interest in real estate - 
· part performance = satisfies SOF if 2 out of 3 following apply

· part payment by buyer

· possession by buyer

· improvements by buyer

· sale of goods ( $500

· specially manufactured (made to order) goods - start of seller's performance = satisfies SOF
· ordinary goods - part performance satisfies SOF only to extent of part performance
· writing - relevant issues

· what writing says

· common law - (services K; transfers of interest in real estate) - all material terms must be in writing

· material terms = who parties are and what parties agree to do (i.e.,  consideration on both sides)

· UCC 2 - (goods ( $500) - only requires quantity term and signature

· who signed the writing

· common law - SOF - K enforceable only against part(ies) who signed

· UCC 2 - if both parties = merchants and one merchant receives notice of writing claiming both merchants signed ( must respond w/i 10 days or notice satisfies SOF

· what happens if SOF not satisfied

· SOF = defense to K formation

· look for Quasi - K remedy

· Writing required (even tho no SOF)

· Equal dignity rule - written authority required when subject matter subject to SOF

· modification of K - look to K as modified - if after change ( still w/i SOF ( writing required

· Unconscionability

· ability of court to refuse to enforce all/part of agreement b/c terms = oppressive or unfairly surprised other party

· tested (always) as of time K entered into

· issues of unconscionability always decided by the judge (never to the jury)

· Illegality

· illegal subject matter - criminal/tortious/against public policy - 

· no one can enforce - offer = void (Galooley offers $$ for you to injure Kerrigan)

· illegal purpose - where one party has illegal purpose but subject matter = legal ( other party can enforce agreement so long as unaware of illegal purpose (Galooley hires cab to drive to next town to injure Kerrigan)

· Ambiguity

· requirements - if any element not present ( K = enforceable
· must be ambiguous term in K

· each party = different meaning of ambiguous term

· neither party knows (or has reason to know) of other parties' understanding

· if one party knows of other party's understanding( other parties understanding controls

· e.g., - Rafflesv. Wortelshouse (??) - K for sale of cotton to be delivered on Peerless - each party envisioned different sailing of Peerless
· Mistake of Fact

· mutual mistake - when both parties make mistake re: same material fact ( agreement <> legally enforceable

· mere mistake not enough ( mutual mistake  must be re: material fact

· material fact = about what is being sold <> about value of what is being sold

· e.g., Sherwood v. Walker - cow sold - both parties thought barren - but cow pregnant

· unilateral mistake - one party = mistake; other party = no mistake

· general rule - unilateral mistake <> defense to K formation

· exception - if obvious mistake where other party knows or has reason to know of mistake ( other party cannot take advantage of unilateral mistake

 Fraud and Duress

· duress negates assent

· deprivation of free will

III.
Terms of K

· explicit words of K

· prior dealings

· how these specific parties dealt previously (person specific)

· custom in usage

· how K b/w other parties interpreted in industry

· Parol Evidence Rule

· what rule is = where written K exists intended by parties to be final agreement ( cannot use earlier agreements to change terms of the written K

· what facts trigger rule - 
· written K
· integrated agreement ( intent that written K = final agreement 
· earlier agreement (maybe oral or written)
· evidence of earlier agreement used to modify written agreement
· possible issues - 
· does parol evidence rule apply (whether subsequent agreement = integrated agreement = always at issue = decision for judge)

· merger clause - indicates that writing is final

· applicable exceptions (to parol evidence rule)

· defense to K - can always introduce evidence of earlier agreement to establish a defense of the existence of a K (e.g., fraud, mistake)

· mistake to reducing subsequent to writing - can introduce earlier agreement to show mistake in reducing the agreement to this final writing (e.g., sell 191 acres v. 119 acres)

· addition of terms - earlier agreement does not change terms of written agreement BUT adds terms to written agreement - 

· Judge decides - was subsequent writing intended to be complete integration (complete and final writing)

· how rule differs from SOF

· SOF = defense to K formation (only if concerned whether legally enforceable agreement exists)
· Parol Evidence Rule - only involves written K (no question - legally enforceable agreement exists) - never involves oral K
· UCC (Sales of Goods only)

· battle of the forms - Article 2 <> require mirror image

· terms of K issue - 

· offer form - everything in offer form makes it into K

· acceptance form - 

· contradictory terms - terms ignored/objected to

· additional/new terms - if both parties = merchants ( new terms make it in unless 

· offeror objects or 

· new terms represents a material change

· additional/new terms - if one party <> merchant ( new terms in only if agreed to by offeror

· Article 2 = source of terms

· warranty term - 3 kinds

· express - words of parties describing goods being sold, state facts re: goods sold, or make promises re: goods sold

· distinguish warranty from puffing

· puffing = more general and is an opinion
· UCC implied of merchantability - if buy something from dealer in kind ( goods = fit for ordinary purposes (i.e., merchantable); goods = OK

· if not fit ( s/b able to sue for breach of K

· UCC implied warranty of fitness for particular purpose - applies where

· buyer has particular purpose - 

· buyer relies on seller to provide particular goods

· seller = aware of buyer's purpose

IV.
Performance Obligation

· conditional performance

· conditions - modify obligation to perform beyond parties control (if X happens ( I will Y)

· tip off words - if, when, subject to, on condition that 

· satisfaction of conditions

· express condition generally must be strictly complied with

· express condition requiring approval of one of parties (e.g., I will pay if I'm satisfied)

· is a legally enforceable agreement - not an illusory promise

· if subject matter is such that involves personal taste/individual discretion ( condition applied literally (individual's satisfaction despite what anyone else might say)

· e.g., paint portrait

· if more ordinary kind of K ( standard = if reasonable person satisfied

· e.g., painting house

· UCC - sales of goods

· perfect tender - seller obligated to deliver exactly what terms call for (otherwise = breach BUT see rejection)

· rejection of goods - 
· if no perfect tender ( buyer has option of rejecting or accepting goods
· buyer acts immediately - can reject if anything wrong
· revocation of acceptance of goods - 
· if buyer does not act immediately
· allowed only if substantial problem w/ goods which was difficult to discover earlier
 good faith

· all K contain implied covenant of good faith

 duty to cooperate (not to interfere)

· Iron Trades v. Wilkoff - PL conduct <> prevent Def performance (purchase of iron rails)
· McCloskey v. Minweld - Rosenthal ( extreme example of duty to cooperate
V.
Excuse of Non-performance

· conditional obligation - excused when condition not met

· other party's material breach

· excuses non-breaching party from performance

· court determines the presence of material breach - question of fact

· anticipatory repudiation by other party

· repudiation - consists of either a -  (Restatement 250) 

· statement of definitive intent to breach ("will do") OR
· voluntary affirmative act rendering obligor unable/apparently unable to perform

· retraction - may be withdrawn so long as other party has not acted in reliance thereon

· demand for assurance - Restatement 251/UCC 2-609 - non-breaching party w/ reasonable grounds for believing breach may occur may demand assurance
· Restatement - if no assurance ( suspend performance until assurance provided ( treat as repudiation if assurance not provided w/i reasonable time per circumstances

· UCC 2-609 - 

· demand for assurance must be in writing
· if no assurance w/i reasonable time (( 30 days) ( party may treat K as repudiated

· effects of repudiation -  

· = total breach ( discharges injured party's duty to perform and allows immediate action

· = discharges non repudiating party's duty to perform

· subsequent agreement

· novation - both parties subsequently agree that someone else can perform K

· mutually agreed upon replacement of different party's performance

· accord and satisfaction - requires both accord and satisfaction

· subsequent agreement changes the earlier deal

· accord = new agreement

· satisfaction = performance of new agreement

· if no satisfaction ( non-breaching party can sue for breach of either earlier agreement or subsequent accord
· later unforeseen occurrence

· impossibility - performance excused where later, unforeseen occurrence makes performance impossible

· e.g., Taylor v. Caldwell - lease of music hall; hall burned

· frustration of purpose - later unforeseen occurrence takes away purpose of one party's performance
· strict/actual performance = possible
· e.g., Krell v. Henry - coronation of Prince Edward; Edward sick and coronation delayed
VI.
Breach Remedies

Contract

· money damages

· expectation damages - putting non-breaching party in same position as w/h/b in if no breach had occurred

· remedy = value lost (expenses incurred) + lost profit

· UCC 2-712 - buyer remedy = difference b/w cover and K price

· UCC 2-706 - seller's remedy = difference b/w sale in "commercially reasonable" manner and K price

· UCC 2-708 - loss volume exception - seller remedy = lost profit (applies where standard damages do not put seller in as good as position b/c capacity = infinite)

· limitations - 

· mitigation required

· employment - comparable and not of different or inferior kind

· diminution in value rule - applies where cost of remedying defect excessive in relation to structure (i.e., avoid economic waste)

· not applicable (to save breachor) where breach = willful/deliberate

· foreseeability - recovery allowed only for reasonably foreseeable damages (Hadley v. Baxendale)

· certainty - damages allowed to extent loss = certain (w/ doubts resolved against breachor)

· steps

· identify non-breaching party

· what would non-breaching party have received if K properly performed

· e.g., actual cost incurred plus expected profit

· e.g., sale of goods - buy 1973 Cadillac in mint condition for $2000 (not in mint condition; cadillac only worth 1,500; mint cadillac = 5,000; recovery  = 3,500)

· award non-breaching party w/h received

· liquidated damages

· parties agreed in advance to what damages will be - valid if meet two requirements

· K where uncertain as to what damages will be if breach occurs

· liquidated damages = reasonable measure of uncertain damages

· reasonableness tested at time of agreement and breach (Wasserman v. Middleton)

· actual damages = irrelevant

· incidental and consequential damages

· recoverable if reasonably foreseeable by both parties at time of K (Webb v. McGowen)

· UCC 2-715 - allowed where goods sold b/w merchants ( perfect tender

· e.g., Hadley v. Baxendale - mill broke and shipped shaft to town for repair; shipper delayed shipment

· breach of damage = no question

· consequential damages claimed = lost revenues

· reformation - must conform written K to what parties actually agreed to

· specific performance

· allowed if unique property, damages not calculable, legal remedy = inadequate
· Restatement 359/ UCC 2-716 - encourage liberalize granting of specific performance when damages inadequate
· pros - more accurate to let parties negotiate than court to calculate damages

· cons - judicial oversight required

· common fact patterns

· sales of real estate
· sales of goods UCC - unique goods 
· antiques - 

· works of art - 

· made to art - 
· personal services K - specific performance not allowed; 

· injunctive relief = negative specific performance 

· reliance

· remedy = costs incurred (no profit)

· restore injured party to position prior to K (similar to tort)

· alternative to measuring non-breaching party's loss
· punitive damages
· no damages in K (either common law or UCC)

Quasi-contract

· prevent unjust enrichment (not a K remedy (=equity))

 restitution
· remedy = value of benefits conferred

· limitations - 
· PL must have clean hands (NY Giants v. LA Chargers)
· K must not be oppressive (McKinnon v. Benedict)
· Restatement 370/373 - 
· quantum meruit = reasonable worth of benefit conveyed
· claim must be all or nothing - cannot mix w/ claim for other remedy (Transatlantic Financing v. U.S.)
· special situations

· losing K - 3 possible solutions
· restitution (Restatement 373) - quantum meruit recovery may be greatest to breachor (consider limited to price of K (Chirlstein's "constrained restitution")
· reliance (K damages) - (Restatement 349) - reliance = costs less loss caused by breach

· loss sharing - recover proportional to stage of completion (both parties bear loss)
· breaching PL (Restatement 374)- always entitled to offset benefit conveyed against loss caused

VII. Third Party Problems

· 3rd party beneficiary

· two people K w/ each other w/ intent of benefiting 3rd party

· 3rd party acquires legal rights to enforce K

· e.g., life insurance

· 3rd party beneficiary = person not a party to K but has right to enforce K b/c K parties intended

BREAK - missed stuff for 10 minutes

· who can sue whom

· promisee can sue promisor

· intended 3rd party beneficiaries can sue promisor

· intended 3rd party beneficiaries can sue promisee if 3rd party = creditor beneficiary

· assignment

· one party (assignor) to original K transfers rights to 3rd party (assignee) (obligor = promisor)

· assignee steps into shoes/has all rights of assignor

· acquisition by 3rd party of rights occurs in steps (1 = K formed; 2 = subsequent assignment of rights to assignee)

· delegation

· one party (delegator) to original K transfers obligations to 3rd party (delegatee)

· when possible - generally possible unless involves special skills/reputation

· consequences of delegation - 
· delegating party remains liable
· delegatee - only liable if received consideration for delegation

· compare delegation w/ novation

· novation only if other party agrees to delegation of responsibility to delegator (mutually agreed upon performance by replacement party)

· novation = only delegatee liable

· delegation = delegator still liable

· 3rd party beneficiary and delegation

· other original party cannot sue delegator unless delegatee receives delegator

· delegation for consideration creates 3rd party beneficiary (i.e., other original party)

Always Flush Toilet Everybody Please

· applicable law

· formation of contract

· terms of K

· excuse

· remedies
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