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�
FRCP�
Cases/Other Influential notes�
Themes�
�
1�
Scope and Purpose


Rules govern the procedure in U.S. District Courts in all civil cases�
�
�
�
�
�
�
�
�
3�
Commencement of Action - occurs by filing complaint�
�
�
�
�
�
�
�
�
4�
Summons�
also applicable to 3rd party impleader summons�
�
�
4(a)�
Form - summons must 


be signed, sealed, . . . and be directed to Def


state time when Def to appear


state consequences of non appearance�
Mullane v. Hannover - 


constitutional requirement - notice must be reasonably calculated to apprise interested parties of action�
�
�
4(b)�
Issuance - after filing complaint ( PL may present summons for signature/seal


court issues summons to PL for service


multiple Def ( summons issued for each �
�
�
�
4(c)�
Service w/ complaint - summons must be servced w/ complaint





Service by - anyone not a party to the suit ( 18 yrs (PL may request service by court appointee (marshall)


�
�
�
�
4(d)�
Waiver of service - 


Def waiving service of summons <> waive objection to venue/jurisdiction


Def w/ notice of pending service = duty to avoid unnecessary costs of service ( PL may ask Def to waive service (or court may impose service costs on Def)


in writing and addressed directly to Def


dispatched thru 1st class mail/reliable means


accompanied by copy of complaint


inform Def of consequences of complying/failure


date request sent


allow Def reasonable time to return waiver ( 30 days (( 60 days if Def outside U.S.) from date sent


extra copy of notice and request and prepaid means of responding


Def who timely waives before being served ( allowed to respond to complaint w/i 60 days after date of waiver request (90 days if outside U.S.)


date of filing waiver ( treated as date of service and no proof of service required


costs imposed on Def =  . . . . .�
�
�
�
4(e)�
Service on individuals w/i U.S. �
�
�
�
4(f)�
Service on individuals in foreign countries�
�
�
�
4(g)�
Service on infants/incompetents�
�
�
�
4(h)�
Service on corporations/associations - �
�
�
�
4(i)�
Service on U.S.�
�
�
�
4(j)�
Service on foreign,  state, or local gov't�
�
�
�
4(k)�
Territorial Limits


1.	personal jurisdiction - established by service of summons over Def


A)	who could be subjected to jurisdiction of court of general jurisdiction in state in which federal court located


B)	(Bulge rule) who is party joined under FRCP 14 or 19 and served at a place w/i a U.S. judicial district not more than 100 miles from place where summons issued


C)	who is subject to federal interpleader jurisdiction under 28 U.S. § 1335 or


D)	when authorized by a U.S. statute


�









( Federal personal jurisdiction - look to


state long arm statute


constitutionality of state's jurisdiction




















( constitutionality of federal personal jurisdiction allowed anywhere in U.S. (per Glannon 286)�
�
�
�
�
�
�
�
5�
�
�
�
�
6�
�
�
�
�
�
�
�
�
�
7�
Pleadings; Form of Motions�
�
�
�
7(a)�
Pleadings - limited to - 


complaint - answer1


counterclaim - reply


cross-claim (if answer1 contains) - answer2


third party summons (14c) - third party complaint (both from same party)


if third party complaint is served - third party answer


court may order reply to an answer or third party answer�
�
�
�
7(b)�
Motions


all applications to court = written (unless during hearing/trial) motion indicating - 


grounds


relief sought


must be signed per 11�
�
�
�
7(c)�
No demurrers, pleas, exceptions for insufficiency permitted.


�
�
�
�
8�
General Rules of Pleading�
�
�
�
8(a)�
Claim for relief contains - 


short/plain stmt. of grounds for court's jurisd. (unless court already has)


short/plain stmt. of claim showing PL entitled to relief


demand for relief�
Conley v. Gibson





reference 9(b) to ensure not exception�
�
�
8(b)�
Form of denials - consist of - 


s/p stmt. of available defenses


stmt. of insufficient info to form belief (= a denial)


identification of claims which are partially true (partial denials)�
Controlled Environment Systems v. Sun Process Co., Inc.


"neither admit nor deny" - party must disclaim knowledge and belief


party may lack knowledge but still have belief


deemed denial for insufficient info - requires reasoning for insufficient info and inability to form belief 


"denial upon info/belief" - allowed where e.g., third party has info�
�
�
8(c)�
Affirmative defenses - must be set out affirmatively


accord and satisfaction


arbitration and award


assumption of risk


contributory negligence


discharge in bankruptcy


duress


estoppel


failure of consideration


fraud


illegality


injury by fellow servant


laches,


license


payment


release


res judicata


statute of frauds


statute of limitations


waiver


any other matter = avoidance/affirmative defense


where identified as counterclaim/defense - court may correct "if justice so requires"�
allows Def to bar recovery even if all of PL allegations are proven true


Def = burden of asserting the defense


pleading burden generally on Def b/c


Def has access to relevant info (PL does not)


remedial purposes (make things easier for PL to win)


departure from how world usually operates�
�
�
8(d)�
Failure to deny - 


where responsive pleading required = admission


where responsive pleading not required (e.g., conclusion of law in complaint; reply to an answer) = denial�
�
�
�
8(e)�
Concise pleading


no technical forms of pleading/motions required


where multiple pleadings/defenses provided - only one need be proved


�
�
�
�
8(f)�
All pleadings shall be construed to do substantial justice�
�
�
�
�
�
�
�
�
9�
Pleading Special Matters�
�
�
�
9(a)�
capacity - only required to be shown to support court's jurisdiction (may use specific negative aversion to refute)�
�
�
�
9(b)�
fraud/mistake - pleadings must be specific


mental condition (e.g., malice, intent, knowledge) - pleadings may be general�
Leatherman (2) - limits heightened pleading requirements by not judicially extending to Municipalities


modifies 8(a)


fraud/mistake - why? ensure notice to Def; prevent unnecessary injury to Def reputation�
�
�
9(c)�
conditions precedent - in pleading conditions precedent ( may aver generally


denials of performance/occurrence must be specific�
�
�
�
9(d)�
official document/act - sufficient to aver that document issued or act performed in compliance w/ law �
�
�
�
9(e)�
judgement - sufficient to aver judgement w/o establishing jurisdiction therefore�
�
�
�
9(f)�
time and place - for testing sufficiency of a pleading ( averments of time/place treated like all material averments�
�
�
�
9(g)�
special damages - must be specifically stated�
�
�
�
9(h)�
admiralty/maritime claims - 


�
�
�
�
10�
Form of Pleadings�
�
�
�
10(a)�
Caption - all pleadings - must contain a caption w/


names of parties


complaint - names of each party on each side


all other - first party on each other side w/ indication of other parties


title of the action


file number


FRCP 7(a) designation�
�
�
�
10(b)�
Paragraphs - 


all averments of claims/defenses must be in numbered paragraphs containing statement of single set of circumstances�
�
�
�
10(c)�
Exhibits - become part of any instrument attached to�
�
�
�
�
�
�
�
�
�
�
�
�
�
11�
Responsibilities/Sanctions�
�
1988 amendments (strengthen) vs 1993 amendments (weaken)


what is continued significance of Conley v. Gibson after Rule 11�
�
11(a)�
Signature - required for every pleading, written motion, other paper


signed by attorney or PL (if no attorney)


unsigned paper - stricken unless corrected promptly upon notice�
�
signature = agreement to assume responsibilities as member of court�
�
11(b)�
Representations to court - presenter certifies (currently or upon any later advocating) that to best of the presenter's knowledge, information and belief, formed after a reasonable inquiry - 


1.	not presented for improper purpose


2.	claims/defenses/contentions - supported by existing law or non-frivolous extension thereof 


3.	allegations/factual contentions have evidentiary support (or, if specifically identified, likely to have support after reasonable opportunity for further investigation)


4.	denials of factual contentions - warranted on evidence (or, if specifically identified, reasonably based on lack of information or belief�
applies to Rule 11 itself


frivolous suit - as long as legitimate dispute, courts generally allow even though motive may be different (court does not want to delve into motives)�
1983 rules = snapshot


1993 rules = continuing obligation w/ respect to continued positions





2 - 1983 = good faith; 1993 = objective standard�
�
11(c)�
Sanctions - court may apply where 11(b) violated


court must provide notice and reasonable opp to respond


apply to attorneys, atty firms, or parties


initiated by


motion - describing specific conduct and served under Rule 5, but only if offending party fails to correct violation w/i 21 days of being served notice


award = reasonable expenses/atty fees due to violation


law firm = jointly liable (absent exceptional circ.)


court - describing specific conduct and directing offending party to show cause


nature - limited to what is sufficient to deter repetition and may consist of - 


non-monetary directive


order to pay penalty to court


order to pay money to other party (if on motion)


monetary sanctions <> allowed 


for 11(b)(2) violation


on court initiative unless court issues show cause order before dismissal/settlement


form of order - court must describe conduct and explain basis for sanction�
purpose = deterrence of future undesirable action


Wood v. Worthington - no authority for sanctions over claim initiated in state court and removed to federal court�
1983 - shall apply sanctions = rule


1993 - may apply sanctions = facilitates achievement of standard


�
�
11(d)�
No applicability to discovery proceedings (Rules 26-37)�
Investigative actions�
�
�
�
�
�
�
�
12�
Defense Pleadings / Objections�
�
�
�
12(a)�
Timing of 


defendant's answer1 = 


summons/complaint - w/i 20 days of being served


where - summons timely waived (4(d)) - 


60 days after sending of waiver request in judicial district


90 days after sending of waiver request outside of judicial district


answer2 to cross-claim - w/i 20 days of being served


reply to counter claim - w/i 20 days of service of answer1


reply to order of court - w/i 20 days of being served order


U.S./agency/officer - 60 days from service upon attorney for all pleadings 


service of motion - 


court denies (any type of motion)= 10 days from notice of court's action


court approves (Respondent's motion for more definite statement) = 10 days from service of more definite statement�
�
�
�
12(b)�
Presentation


all defenses generally included in responsive pleadings


certain defenses may be made by motion to dismiss - 





1.	lack of jurisdiction over subject matter


2.	lack of jurisdiction over person


3.	improper venue


4.	insufficiency of process (often per 4(b))


5.	insufficiency of service of process


6.	failure to state a claim upon which relief c/b granted (summary judgement if info provided beyond pleading per Rule 56)


7.	failure to join a party under Rule 19�



12(b) protected against waiver b/c issue may become clear only after trial progresses (CP 248)


some courts reluctant to allow 12(b)(6) motions - may include in answer to minimize risk


reference to FRCP 56 summary judgement


12(b)(6) - is not a responsive pleading





pre-answer motion - must include all 12(b) motions or be subject to waiver�
�
�
12(c)�
Motion for judgement on pleadings - 


after pleadings/before trial


summary judgement if info provided beyond pleading per Rule 56�
e.g., answer admits all PL allegations and raises non applicable defense


e.g., SOL have run w/ answer raising SOL as affirmative defense�
�
�
12(d)�
12(b) and (c) s/b heard/determined before trial (unless court says otherwise)�
to avoid unnecessary litigation if case can be dismissed/resolved early�
�
�
12(e)�
Motion for more definite statement - 


party may move for more definite statement prior to responsive pleading


motion identifies


defects and


info needed


where no more definite statement w/i 10 days - court may strike or make some other order as it deems just�
�
�
�
12(f)�
Motion to strike - prior to responsive pleading, . . . , party may move for court to strike


insufficient defense


redundant, immaterial, impertinent, or scandalous material�
�
�
�
12(g)�
Motion to consolidate defenses - if any FRCP 12 defense omitted, may not be raised later (exception = 12(h))�
avoids the limits of 12(h) b/c can't bring individual motions w/o waiving the successive later ones





pre-answer motion - must include all 12(b) motions or be subject to waiver�
�
�
12(h)�
Preservation/waiver of defenses - 


waived (most favored defense) - where not raised prior to answering (including responsive pleading, Rule 12, amendment per 15(a), Rule 12(g))


1.	lack of personal jurisdiction


2.	improper venue


3.	insufficiency of process


4.	insufficiency of service of process


partially preserved (preserved until preclusion attaches) - may be made at any Rule 7(a) pleading, motion for judgement on pleadings, or at trial:


5.	failure to state claim upon which relief can be granted (Def)


6.	failure to join an indispensable party (Rule 19)


7.	objection of failure to state a legal defense(PL) 


wholly preserved (most favored defense) - lack of subject matter jurisdiction


�
only lack of subject matter jurisdiction may be raised for the first time on appeal; all other defenses lost if not raised at initial trial 





partially preserved (1& 3) - same as 12(b)(6)





pre-answer motion - must include all 12(b) motions or be subject to waiver�
�
�
13�
Counter-claim/Cross Claim�
�
�
�
13(a)�
Compulsory counter claims - party must bring any claim (at time of serving pleader) against any opposing party (including cross claim re co-party) 


arising from transaction/subject matter of opposing party's claim; AND


does not require third parties where court <> jurisdiction; AND


no related action pending.


SEE EXCEPTIONS??�
Banque Indosuez v. Trifinery


contractual waiver of claim may be ignored where counterclaim is compulsory and thereby depriving Def of opportunity to challenge validity 


if counter claim permissive ( dismiss w/o prejudice


preclusion


�
�
�
13(b)�
Permissive counter claims - party may bring any claim (at time of serving pleader) against any opposing party NOT arising from transaction/subject matter of opposing party's claim�
preclusion


must consider whether Court has subject matter jurisdiction (e.g., § 1367 supplemental jurisdiction)�
no subject matter jurisdiction based on diversity b/c § 1367 supplemental jurisdiction only extends to claims related to com-mon nucleus of operative facts (i.e., compulsory counter claims)�
�
13(c)�
counterclaim may be different from initial claim�
�
�
�
13(d)�
FRCP - do not affect rules otherwise limiting liability of U.S.�
�
�
�
13(e)�
Court may allow pleader to submit supplemental pleading to allow "delinquent" counterclaim�
�
�
�
13(f)�
Court may allow pleader to establish counter claim through amendment "where justice requires"�
�
�
�
13(g)�
Cross-claim against co-party - allowed for subject matter of 


the original action


any counter claim


any property forming the subject matter of the original action


�
e.g., allows indemnification b/w co parties�
since must arise out same facts as original claim ( will always have at least § 1367 supplemental jurisdiction unless cross-claim brought by PL (see § 1367(b))�
�
13(h)�
Joinder of additional parties - persons other than parties to original claim may be made parties to counter/cross claim pursuant to FRCP 19/20�
Def counterclaims against PL and non-party�
�
�
13(i)�
Separate trials/judgements - 


�
�
�
�
14�
Third-party Practice ("Impleader")�
�
�
�
14(a)�
Def (3rd party PL) may bring in third party who may be liable to Def for all/part of PL claim against Def -


w/i 10 days of serving original answer - w/o leave of court if files "third party complaint" 


after 10 days - must obtain leave on motion upon notice to all parties


possible claims


PL may assert claim against 3rd Def arising from same transaction (as PL's original claim) - if supplemental jurisdiction (limited by § 1367(b)


3rd Def may use defenses of the 3rd PL (Def) against PL


3rd Def may assert claim against PL arising from same transaction (as PL's original claim)


3rd Def may implead non-party in same manner as original Def (i.e., if liable to 3rd Def for 3rd party suit)


any party may move to strike/sever 3rd party actions�
Gross v. Hannover - court = sibstantial discretion for allowing impleader even after 10 day limit





impleader <> compulsory


consider 


any compulsory counter claims (FRCP 13(a))


subject matter jurisdiction over claim (reference § 1367 for supplemental jurisdiction)


personal jurisdiction over party


impleader = irrelevant to diversity / venue (Glannon 224/231)


cannot be used to foist alternate Def on PL


�
�
�
14(b)�
PL may implead non-party when Def asserts counter-claim �
�
�
�
14(c)�
admiralty/maritime claims - �
�
�
�
�
�
�
�
�
15�
Amendments to Pleadings�
�
�
�
15(a)�
Amendments - 


amend pleading once - at any time before responsive pleadings served (or w/i 20 days of service if no responsive pleading permitted AND action not on trial calendar


otherwise - may amend only by leave of court or by written consent of adverse party


leave shall be freely given as justice requires


response to amendment - w/i time remaining for original response or 10 days after service of amendment (unless court otherwise orders)�
�
�
�
15(b)�
Conformity w/ Evidence - 


issues (not in pleadings) tried by implied/express consent = treated as if raised in pleadings


amendment allowed to conform pleadings to evidence/issues may be made at any time (even after judgement) and failure to amend <> effect on trial


court may grant continuance to allow objecting party to gather evidence that amendment will prejudice claim or defense�
�
�
�
15(c)�
Relation Back - amendment relates back to date of original pleading when





1.	allowed by statute which defines the applicable SOL OR


2.	claim/defense asserted in amendment arose out of conduct, transaction or occurrence set forth (attempted to be set forth) in original pleading OR


3.	amendment changes a party if - 


15(c)(2) satisfied AND


party brought in by amendment has, within FRCP 4(m) time period, received notice of the institution of the original action AND knew or s/h known, but for mistake re: identity, they w/b a party to the action


see rules re: notifying U.S. Gov't/Agency�
Wood v. Worthington - 


relation back when Def fraudulently hides identity ( PL must show affirmative act (silence not enough)


�
�
�
15(d)�
Supplemental Pleadings


regarding - events occurring after original pleading


allowed - upon motion, reasonable notice, and such terms as are just at court's discretion


original pleading defective - court may still allow supplemental pleading


response - court may require from adverse party


�
�
�
�
16�
Pre-trial Conferences/ Scheduling Management�
�
�
�
16(a)�
Pre-trial Conference; Objectives


court MAY require attendance at pre-trial conference


�
�
�
�
16(b)�
Scheduling/Planning - (unless exempted under local rules) after receiving Rule 26(f) discovery plan, judge enters a scheduling order limiting time to


mandatory


join parties


file motions


complete discovery


optional


modify timing of Rule 26 discovery


finalize dates of conferences/trial


any other appropriate matters


issued w/i 90 days after appearance of Def AND w/i  120 days after complaint served on Def


not modified except for showing of good cause�
must show good cause to amend (more difficult to amend than complaint itself)


reference 26(f)�
�
�
16(c)�
Subjects considered at Pre-Trial Conference


formulation/simplification of issues; eliminate frivolous claims


amendments to pleadings


obtaining admissions of fact to avoid unnecessary proof


possibility of summary adjudication


control/scheduling of discovery


identification of witnesses/documents


settlement/ADR possibilities


pre-trial order


disposition of pending motions


special procedures due to specific issues


time limits�
�
�
�
16(d)�
Final Pre-trial Conference


held as close to trial as possible


formulate trial plan


attended by atty for each party and any unrepresented party�
�
�
�
16(e)�
Pre-trial Order - issued after any Rule 16 conference reciting action taken�
�
�
�
16(f)�
Sanctions - apply for failure to attend or properly prepare


reference Rule 37(b)(2)(B-D) for sanctions


reasonable exp (incl atty fees) also may be applied 


�
�
�
�
�
�
�
�
�
17�
Parties; Capacity�
�
�
�
�
�
�
�
�
18�
Joinder of Claims and Remedies�
�
�
�
18(a)�
Joinder of Claims - Party asserting original claim (cross/counter/3rd party/impleader) for relief may join as many claims as party has against opposing party�
efficiency 


important consideration - will preclusion (res judicata) operate to limit ability to bring subsequent claims?�
must have personal jurisdiction over each individual claim (i.e., specific jurisdiction does not establish jurisdiction for other claims)�
�
18(b)�
Joinder of Remedies / Fraudulent Conveyances - where one claim cognizable only after complete prosecution of another claim ( claims may be joined in single action.


Court grants relief in accordance w/ parties relative substantive rights


e.g., deficiency judgement in foreclosure


effectively - to ensure that party receives all relief entitled to regardless of whether equitable/legal/ or both�
�
�
�
�
�
�
�
�
19�
Required Joinder - NOT ON EXAM (see CP 946)�
�
�
�
�
�
�
�
�
20�
Permissive Joinder of Parties�
�
�
�
20(a)�
Permissive joinder


PL - all persons may join as PL


where asserting right to relief jointly, severally, or in alternative associated with common subject matter (e.g., transaction) AND


for whom any question of law or fact common to all will arise in the action


Def - all persons may be joined as original Def


against whom a right to relief jointly, severally, or in alternative associated with common subject matter (e.g., transaction) is asserted AND


for whom any question of law or fact common to all will arise in the action


PL/Def - need not be interested in all relief


judgement may be granted for one or more PL/Def according to their respective rights�
�
�
�
20(b)�
Court may order separate trials to prevent delay/prejudice�
�
�
�
�
�
�
�
�
23�
Class Actions�
�
�
�
23(a)�
Prerequisites - all of the following must be met


numerosity - class so numerous as to make joinder impracticable


commonality - questions of law or fact common to class


typicality - claims/defenses of representatives = typical of class


representativeness - representative will fairly / adequately protect interests of the class�
class action requires all of 23(a) plus one of 23(b) four types





commonality = similar to FRCP 20/42a


typicality - based on due process�
�
�
23(b)�
Maintainable where - any of the following are met (in addition to 23(a) requirements)


prosecution of separate actions = risk of 


Incompatible standards of Def conduct inconsistent/varying adjudications resulting in conflicting standards applicable to opposing part(ies) 





OR








Def = limited funds - adjudications of individual class members = dispositive of interests of other class members not present OR impede te abilityof non-present class members to protect their interests





2.	Injunctive action (seeking declaratory relief) - party opposing class has acted or refused to act w/ respect to class so as  to make appropriate final injunctive / declaratory relief w/ respect to class as a whole OR














3. Class Action Superior - court finds that common questions of law/fact predominate over whole class so that class action = superior to other actions for fair/efficient adjudication considering


interest of members in individually controlling separate actions


extent and nature of litigation already commenced


(un)desirability of concentrating litigation in specific forum


difficulties in managing class action


�
Four types of class action claims





_______________________________


relates to future conduct of Def


no notice requirement


Def can't do A and B ( so judge certifies class to assure consistent judgements


_______________________________


must show Def available assets = insufficient to pay all claims


mandatory - no opt out provision


no notice requirement


_______________________________


particularly applicable to Civil Rights cases


no notice requirement


no option to opt out (consider ability to 


contest class certification


define sub-class w/ own counsel)


consider if party not class member 


_______________________________


individual notice required for all members identified thru reasonable effort


may opt out


practicability/settlement limited by 


threat of numerous opt outs may 


cost of individual notice


must show 


common questions of law/fact predominate over individual questions


class action = superior (see factors)


splintering problem - each member interests = unique


often used for consumer rights actions�
subject matter jurisdiction - diversity required only b/w named PL/Def


amount in controversy - unclear if all members must meet (§1367(b) = not listed)


personal jurisdiction - not required where members receive notice and opportunity to opt out








�
�
23(c)�
Determination by order - 


determination of maintenance of class action determined by order as soon as practicable after brought


2.	if 23(b)(3) class action ( court indicates best method of notice practicable ( notice must indicate the following:


date by which member may request to be excluded


judgement applies to all members <> requesting exclusion


all included members ( may enter appearance thru counsel


3.	


if 23(b)(1/2) ( judgement describes who court finds to be members of class (whether judgement favorable or not)


if 23(b)(3) ( judgements indicates 


to whom 23(c)(2) notice provided, 


who have not requested exclusion, and 


who court finds to be included members


4.	when appropriate - 


class action may be brought for specific issues


class may be divided into subclass(es) w/ each sub-class treated as separate class�
�
�
�
23(d)�
Orders in Conduct of Actions - court may make orders


see list�
�
�
�
23(e)�
Dismissal of action - requires approval of court AND notice to all members�
�
�
�
23(f)�
Appeals - Court of Appeals may (at its discretion) review decision to grant/deny class status


appeal must be w/i 10 days of order granting/denying


no stay of District Court proceedings pending appeal (unless DC grants stay)


�
�
�
�
�
�
�
�
�
�
�
�
�
�
26�
Discovery - General Rules (Duty of Disclosure)�
�
�
�
26 (a)�
Required disclosures�
�
�
�
(1)�
Initial Disclosures - party must provide the following w/o request 





A)	names / address / telephone numbers of individuals likely w/ discoverable info that disclosing party may use to support claims/defenses (unless solely for impeachment) identifying subject


B) 	copy/description by category of documents / data compilations / tangible things in possession / custody / control of party and that disclosing party may use to support claims/defenses (unless solely for impeachment) 


C)	computation of damages (by category) disclosing / making available evidentiary material (unless protected from disclosure) serving as basis for claim


D)	applicable insurance agreements (for inspection / copying) 


E)	Proceedings exempt from init. disclosure under 26(a)(1)


action for review of administrative record


habeas corpus petition/other challenge of criminal conviction


action brought w/o counsel by person in custody of U.S., state, or subdivision


action to enforce/quash administrative summons/subpoena


action by U.S. to recover benefits payments


action by U.S. to collect guaranteed student loan


proceeding ancillary to proceeding in other courts


action to enforce arbitration award


deadline - w/i 14 days after 26(f) meeting (no exception where own investigation <> complete; other party <> yet disclosed) unless different time set by court based on objection stipulated in 26(f) discovery plan


new parties - if added after 26(f) conference ( disclose w/i 30 days of being served/joined unless court says otherwise


�
may have to proceed while motion to dismiss (e.g., lack of jurisdiction) pending ( rules do not suspend discovery for motions to dismiss�
�
�
(2)�
Expert Testimony - must disclose


identity of expert witnesses who may be used under FRE 702 / 3 / 5


written report - outlining - 


all opinions to be expressed and basis therefore


data used by witness in forming opinion


exhibits to be used


witness qualifications - including all publications (w/i  10 years)


compensation paid


list of other cases where expert testified (w/i  4 yrs)


procedures for disclosure


at time/sequence required by court


default - where no direction from court


at least 90 days before trial date (or ready for trial)


if intended to rebut expert witness testimony - w/I 30 days after other party's disclosure of expert witness testimony


�
�
�
�
(3)�
Pre-trial Disclosures - 


must disclose to parties/court following evidence t/b presented at trial (unless for impeachment)


A)	name / address / telephone of each witness - separately identifying those expect to present from those may present


B)	designation of witness testimony presented by deposition - w/ transcript of pertinent testimony


C)	identification of each document/exhibit - separately identifying those expect to present from those may present 


procedure - 


as directed by court


default - 


at least 30 days before trial


w/i 14 days after disclosure ( must identify objections or lose ability to so waive (deemed waived)


�
�
�
�
(4)�
Form of Disclosures (Filing) - unless court orders otherwise, all filings must be


in writing


signed


served


"promptly" filed w/ court�
�
�
�
(5)�
Methods to discover additional matter


deposition thru oral or written examination


written interrogatories


production of documents/things


entry upon land (Rule 34 / 45(a))


physical/mental examinations


requests for admission (?)


�
�
�
�
26(b)�
Scope/Limits of Discovery - unless court says otherwise�
�
�
�
(1)�
generally - any matter not privileged which is relevant to subject matter of pending action


info sought need not be admissible at trial as long as discovery appears reasonably calculated to lead to admissible info


for good cause ( court may order discovery of any matter relevant to subject matter of action


all discovery limited by 26(b)(2)(i-iii)�
relevant to subject matter ( generally includes if relates to events In suit even if not relevant to claims/defenses pleaded





may be limited under 26(c)�
�
�
(2)�
limitations - local court may alter rules as to - 


number of depositions/interrogatories


length of depositions (Rule 30)


number of requests for admission (Rule 36)


duplicative discovery methods


where info obtainable from other sources


where party seeking info has had ample opportunity


burden/expense likely to outweigh benefit


court may act on own initiative or pursuant to motion


�
�
�
�
(3)�
Trial preparations: Materials - party may obtain documents / tangible things discoverable under (b)(1) prepared in anticipation of litigation from - 


party to action


discovery of documents - obtained where requesting party shows


substantial need for items in preparation of case AND


unable to obtain items alternatively w/o undue hardship


statement concerning action/subject matter - w/o showing requirements


??


�



may provide access to business documents


may anger judge if done for stragtegically


may open additional issues which come to light thru 3rd party review


Production of documents


only parties to action


BUT see Rule 45 re subpeonaing non-[arty documents


�
�
�
(4)�
Trial preparations: Experts


persons identified whose opinions may be presented


may depose any person identified as expert w/ opinions which may be used at trial


if report t/b issued - no deposition until report issued


persons retained by other party BUT not expected to testify - may discover facts/opinions thru interrogatories/depositions 


only as provided in Rule 35 (b)


only upon showing of exceptional circumstances = impracticable through other means 


party seeking info must pay reasonable fee for time in responding to recovery


party seeking info must pay portion of opponent's fees in developing opinion (see for limited application . . .)


�
�
�
�
(5)�
Claims Protection/Privilege for Trial Preparation Materials - party withholding info must


make claim expressly


describe nature/contents of w/h info to enable other party to assess applicability of privilege/protection�
�
�
�
26(c)�
Protective Orders - 


order "which justice requires" protecting party/person from - 


annoyance


embarassment


oppression


undue burden/expense


issued - 


upon motion by party to action or individual from whom discovery sought


for good cause shown


movement must certify good faith effort to resolve dispute w/o court intervention


expenses associated w/ motion - Rule 37(a)(4)


�
�
�
�
26(d)�
Timing/Sequence of Discovery - except in 26(a)(1)(E) proceedings or as otherwise agreed


may not seek discovery before opposing parties met/conferred as required by Rule 26(f)


methods may be used in any sequence (unless court orders otherwise - interests of justice/convenience of parties)


concurrent discovery <> limit either party's discovery�
�
�
�
26(e)�
Supplementation of Disclosures/Responses - disclosing party = duty to supplement/correct prior disclosure to include subsequently obtained info where


required disclosure (Rule 26(a))


ordered by the court


disclosing party learns prior disclosure materially incomplete/inaccurate AND subsequent info not made known to other party during discovery/in writing 


expert - must disclose subsequent info affecting report AND any depositions given


timing - w/i deadline of Rule 26(a)(3)


other disclosure - where learn materially inaccurate/incomplete and if subsequent info not made known to other party thru deposition/in writing


�
duty to supplement unless info otherwise comes out thru disclosure�
�
�
26(f)�
Conference of Parties/Planning of Discovery - parties must confer (except where exempted by local rule)


at least 21 days prior to 16(b) scheduling conference


to consider


nature/basis of claims


prompt settlement


make/arrange for required disclosures


develop proposed discovery plan - 


which addresses - 


any changes in timing/form/requirement of Rule 26(a)(1) disclosures


when 26(a)(1) have been/will be made


discovery subjects / completion / limitations / focused topics


what orders s/b entered by the court


submitted (in writing) to court w/i 14 days of conference


atty of record/ all unrepresented parties responsible for good faith effort to agree on discovery plan


court may order parties/atty to attend conference


to expedite 16(b) conferences ( court may require 


conference to occur fewer than 21 days before scheduling conference is held or scheduling order is due AND


written report outlining discovery plan be filed fewer than 14 days after conference b/w parties OR allow submission of oral report on discovery plan (and excuse submission of written report)�
no sanctions or motion to compel allowed where do not first try to resolve amicably





may have to proceed while motion to dismiss (e.g., lack of jurisdiction) pending ( rules do not suspend discovery for motions to dismiss�
�
�
26(g)�
Signing 


Rule 26 (a)(1 & 3) disclosures - all must be signed by atty / unrepresented party


represents individual's certification that disclosed info = best of knowledge, based on reasonable inquiry, at time of signing 


discovery request/response/objection - all must be signed by atty / unrepresented party 


represents individual's certification that action =


consistent w/ Rules and warranted by existing law/good faith extension of existing law


not put forth for improper purpose


not unreasonable/unduly burdensome/expensive


if unsigned - stricken unless signed promptly


Sanction - violation of (good faith) rule = court "shall impose" appropriate sanction


�



sanctions = mandatory


atty fees imposed on party which loses motion to compel�
�
�
�
�
�
�
�
30�
Depositions - Oral Examination�
�
�
�
30(a)�
When depositions allowed - 


allowed w/o leave of court


exception - leave of court required if


examinee = in prison OR


already ( 10 depositions under FRCP 30/32 OR


examinee already been deposed in case OR


deposition before FRCP 26(d) time


�
�
�
�
30(b)�
Notice of examination - 


1.	Notice


must give reasonable written notice to every other party to action stating - 


time/place of examination


name/address of each examinee (if name unknown ( general description sufficient to identify group)


method of recording


if subpoena duces tecum ( must designate materials to be produced


2.	Method of recording - may be by sound, sound and visual, stenography w/ party taking deposition bearing cost


3.	Other party may request/pay for other method of recording


4.	Deposition must be before officer appointed per FRCP 28 and must begin w statement of 


see list


Production of documents -FRCP 34 governs request for 


6.	Deposition of public/private organization -


7.	Deposition by telephone/remote means - 	�
�
�
�
30(c)�
Examination and Cross-examination - 


all objections shall be noted BUT examination must proceed�
�
�
�
30(d)�
During examination - 


1.	party may instruct examinee to not answer only to - 


preserve a privilege


enforce a court directed limitation on evidence


present a FRCP 30(d)(3) motion


2.	Duration


court may limit time for deposition


if any delay ( court may extend deadline and impose sanctions on delaying party


3.	Bad faith / Harassment - 


party may move to halt deposition where shows deposition in bad faith or to harass


deposition suspended to make motion for order


�






reference 26(b)(5) re: required disclosures as to basis of privilege�
�
�
30(e)�
Review by deponent/changes


deponent may request transcript for review w/i 30 days after being notified that transcript available


deponent may note changes/corrections�
�
�
�
30(f)�
Certification by officer - 


�
�
�
�
30(g)�
Failure to attend or serve subpoena - 


if party giving notice fails to attend ( court may order payment to other parties of reasonable expenses


if party fails to serve subpoena ( court may award costs of other parties if deponent does not show up�
�
�
�
�
�
�
�
�
31�
Depositions - Written Questions�
�
�
�
31(a)�
Notice - �
�
�
�
31(b)�
Officer to take responses  - �
�
�
�
31(c)�
Notice of filing - �
�
�
�
�
�
�
�
�
32�
Use of Depositions�
�
�
�
32 (a)�
Use of Depositions - �
�
�
�
32 (b)�
Objections to Admissibility - �
�
�
�
32 (c)�
Form of Presentation - �
�
�
�
32 (d)�
Effect of errors/irregularities�
�
�
�
�
�
�
�
�
33�
Interrogatories�
�
�
�
33 (a)�
Availability�
�
�
�
33 (b)�
Answers and Objections�
�
�
�
33 (c)�
Scope and Use at Trial�
�
�
�
33 (d)�
Option to Produce Business Records�
�
�
�
�
�
�
�
�
34�
Production of Documents & Things/Entry Upon Land�
�
�
�
34 (a)�
Scope�
�
�
�
34 (b)�
Procedure�
�
�
�
34 (c)�
Persons not Parties�
�
�
�
�
�
�
�
�
35�
Physical/Mental Examinations�
�
�
�
35 (a)�
Order for Examination�
�
�
�
35 (b)�
Report of Examiner�
�
�
�
�
�
�
�
�
36�
Requests for Admissions�
�
�
�
36 (a)�
Request for Admission�
�
�
�
36 (b)�
Effect of Admission�
�
�
�
�
�
�
�
�
37�
Sanctions - Failure to Disclose/Cooperate in Discovery�
�
�
�
37(a)�
Motion for Order Compelling Disclosure/Discovery


appropriate court - 


for party = court where action at


for non-party = court where discovery being made


Motion


Evasive/Incomplete Response


Expenses/Sanction�
�
�
�
37(b)�
Failure to Comply w/ Order





Sanctions by court where deposition taken


Sanctions by court where action made


�
�
�
�
�
�
�
�
�
41�
Dismissal of Actions�
�
�
�
41(a)�
Voluntary Dismissal - 


�
�
�
�
41(b)�
Involuntary Dismissal - for failure of PL to prosecute / comply w/ FRCP/court order ( Def may move for dismissal of action or any claim.


effect - unless court says otherwise ( dismissal = adjudication on merits (but not for dismissal re: lack of jurisdiction, improper venue, or failure to join party under FRCP 19


�
�
�
�
�
�
�
�
�
42�
Consolidation/Separate Trials�
�
�
�
�
�
�
�
�
50�
Judgement as Matter of Law; Motion for New Trial�
�
�
�
50(a)�
Judgment as Matter of Law


where party has been fully heard, if no evidentiary basis for reasonable jury to find for that party ( court may determine issue against party


timing - any time before submission of case to jury


content - must specify judgement sought and facts on which party entitled to judgement�



Due process - requires that adverse party must be heard prior to Judgement as Matter of Law ganted�
�
�
50(b)�
Renewed Judgment as Matter of Law/Alt. New Trial - after trial


if court <> grant 50(a) motion ( case considered submitted to jury subject to court later deciding legal issue of 50(a) motion


timing of renewal - no later than 10 days after judgement entered


new trial - may alternatively be requested (or join FRCP 59 motion)


Court's ruling options - see list�






only allowed where motion made for Judgement as matter of law at close of all evidence�
�
�
50(c)�
Granting Motions - 


if granting motion for renewed judgement ( court also must rule on motion for new trial (if any) (in the event ruling vacated/reversed) and grounds for allowing/denying new trial motion


if new trial motion conditionally granted ( ( effect on court's final judgement


New Trial Motion (FRCP 59) timing - no later than 10 days after filing judgement�
�
�
�
50(d)�
Denying Motions - 


�
�
�
�
�
�
�
�
�
52�
(Partial/Full) Findings by the Court�
�
�
�
�
�
�
�
�
�
�
�
�
�
54�
Judgements; Costs�
�
�
�
54(a)�
�
�
�
�
54(b)�
�
�
�
�
54(c)�
Default Judgement


must conform to type and amount of relief sought by judgement


all judgements shall grant all relief PL is entitled to even if not sought.�
�
�
�
54(d)�
Costs


Other than attorney fees








Attorney fees


�
�
�
�
�
�
�
�
�
55�
Default�
�
�
�
55(a)�
if Def fails to answer or defend ( default judgement�
�
�
�
55


(b-1)�
entered by Clerk - determines when - 


default for failure to appear and


for sum certain�
�
�
�
55


(b-2)�
All other cases - person entitled to default applies to court


no default judgement against infant/incompetent person


if Def has appeared - must have at least 3 days notice prior to hearing on application for default hearing�
�
�
�
55(c)�
application or judgement for default may be set aside for good cause under Rule 60(b)�
�
�
�
55(d)�
Default judgement subject to 54(c)�
�
�
�
55(e)�
limits default judgements against U.S.�
�
�
�
�
�
�
�
�
56�
Summary Judgement


�
�
�
�
56(a)�
For Claimant (claim, counter/cross-claim) - motion may be made


after 20 days from commencement of action OR


after service of adverse motion for summary judgement�
�
�
�
56(b)�
For Defending Party - motion made at any time�
�
�
�
56(c)�
Motion and Proceedings


served at least 10 days prior to hearing


judgement granted if


no genuine issue as to any material fact AND


moving party entitled to judgement as matter of law


may be rendered on issue of liability alone even though genuine issue exists as to amount�
�
�
�
56(d)�
Cases not fully adjudicated - 


court shall, if practicable, ascertain uncontroverted facts and material facts controverted in good faith


facts specified as uncontroverted ( deemed established for subsequent trial�
�
�
�
56(e)�
Affidavit Form; Testimony; Required Defense


supporting/opposing affidavits made on personal knowledge - must show


facts admissible as evidence


affiant competent to testify to stated matters


adverse party may not rest on mere allegations or denials of adverse party's pleadings


adverse party response must identify specific facts showing that there is a genuine issue for trial�
�
�
�
56(f)�
When Affidavits Unavailable - court may refuse motion or grant continuance�
�
�
�
56(g)�
Bad Faith Affidavits (or for purpose of delay) - court may order employing party to pay related expenses of other party�
�
�
�
�
�
�
�
�
�
�
�
�
�
59�
New Trial�
judge allowed to grant new trial on own initiative (FRCP 59(d))�
�
�
�
�
�
�
�
60�
Relief from Judgement/Order�
�
�
�
60(a)�
Clerical mistakes - may be corrected by court at any time on own initiative or by motion of any party


appealed decisions - corrected before appeal docketed or thereafter with Appeals Court's approval�
Default - to correct injustice�
�
�
60(b)�
Other Errors - court may relieve party from final judgement, order, or proceeding upon motion and upon such terms as are just for - 


1.	mistake, inadvertence, surprise, or excusable neglect;


2.	newly discovered evidence (see restrictions);


3.	fraud, misrepresentation, or other misconduct of an adverse party;


4.	judgement is void;


5.	judgement has been satisfied, released, or discharged or other . . .


6.	any other reason justifying release


Motion must be made within reasonable time (w/i 1 yr for reasons 1, 2, 3)


Motion does not affect finality of a judgement


�
�
�
�
�
�
�
�
�
�
�
�
�
�
64�
Seizure of Person or Property�
�
�
�
�
when - at commencement and during course of an action


purpose (why) - to secure satisfaction of judgement to ultimately be entered


how - under circumstances and in manner provided by state law in which the district court is held, except that


U.S. stats govern where applicable


FRCP apply


remedies (what) - 


arrest


attachment


garnishment


replevin


sequestration


other corresponding/equivalent remedies�
Sniadich v. Family Finance Corp. (102) - Supreme Court requires notice and hearing for employee prior to attachment of wages (strikes down WI law


Fuentes v. Shevin (102)


partial/possessory interest = protected by 14th amendment


temporary/non-final replevin = deprivation protected under 14th amendment


limited exceptions where - 


important to secure important government or public interest


special need for very prompt action


state maintains strict control of authority to exercise authority


Mitchell - 


Di Chem - 


Connecticut v. Doehr - �
common law vs. equity�
�
65�
Injunctions�
�
�
�
65(a)�
Preliminary Injunctions


notice - required to adverse party prior to issuance





consolidation - court may order trial on merits advanced / consolidated w/ hearing on injunction application�
appealable


must provide notice�
�
�
65(b)�
Temporary restraining order - 


w/o notice - 


granted ex parte only where


affidavit's specific facts show that irreparable harm will arise injunctive hearing can commence AND


applicant's atty. certifies in writing the efforts taken to provide notice and reasons why notice s/ not be required


requirements


indorsed  w/ hr & date of issuance


immediately filed w/ clerk/entered into record


define injury


state why injury = irreparable


state why granted w/o notice


duration = 10 days - may be extended for good cause or where adverse party consents


motion for preliminary injunction takes highest precedent (but for similar types of actions which are older)


�
not appealable (28U.S.C. § 1292a)


not practical b/c no record





may be issued w/o notice (temporary in nature)�
�
�
65(c)�
Security - required of the applicant, in such sum as court deems proper


not required of U.S./official/agency�



bond acts as ceiling on amount of Def recovery (Def may not want bond)�
Rule - bond required


Standard - judge determines amount required�
�
�
�
�
�
�
68�
Offer of Judgement (~settlement)�
�
�
�
�
Offer may be made


served at least 10 days before trial


includes costs incurred up until offer made


must serve acceptance in writing w/i 10 days


either party may file offer w/ court


clerk enters judgement


offer not accepted 


deemed withdrawn


no evidence admitted at trial (except for determining costs)


if award obtained by PL <> more favorable than earlier offer ( offeree pays costs incurred after offer


<> preclude a subsequent offer





after judgement/at least 10 days before determination of award


same effect as pre-trial offer if served w/I reasonable time (not less than 10 days prior to commencement of hearings to determine amount)�
�
�
�
�
�
�
�
�









�



28 USC








1331�
Federal Question` Jurisdiction�
�
�
�
�
�
�
�
�
�
�
1332�
Diversity Jurisdiction�
only consider original parties to suit


but see Kroger (and Glannon p. 248 ftnt 7)


no provision for diversity w/ American citizen living abroad


�
�
�
�
�
�
�
�
�
�
1367�
Supplemental Jurisdiction�
codifies United Mineworkers v. Gibbs


survives for state claim even if original federal claim dismissed�
not necessary if a separate basis for jurisdiction exists�
�
�
1367


(a)�
except for (b) and (c) - district courts with original jurisdiction have supplemental jurisdiction over all other claims so related to issue of claim (w/ original jurisdiction) that form part of same case





supplemental jurisdiction includes claims involving joinder (FRCP 20) / intervention of additional parties


�



approves cross-claims even where diversity lacking








( pendant party jurisdiction - allowed even if no jurisdictionally sufficient claim against pendant party (Gn 253)


		(e.g., FRCP 20)�
�
�
�
1367


(b)�
where federal jurisdiction solely b/c of diversity (§ 1332) ( no jurisdiction over claims made by PL against persons made parties under Rules


14 - third party impleader (by Def)


19 - joinder


20 - permissive joinder of parties


24 - intervention





OR claims by persons under Rules





19 - joinder


24 - intervention


�
no applicability if any FQ in orig. claim (Gn 253)


( pendent claim jurisdiction





bars defensive claim by PL against non-diverse party








( ancillary jurisdiction








( prevents non-diverse party from intervening to assert related claim�
�
�
�
1367


(c)�
courts may decline supplemental jurisdiction


claim raises novel issue of state law


state claim substantially predominates federal claim


federal claims dismissed


exceptional circumstances w/ compelling other reasons


�
�
�
�
�
1367


(d)�
Statute of limitation tolls - period of limitation tolls while claim pending under § 1367(a)


�
no tolling for federal claims based on diversity jurisdiction





state law tolling provisions should apply


�
�
�
�
1367


(e)�
"State" - includes Puerto Rico, DC, et al�
�
�
�
�
�
�
�
�
�
�
1391�
Venue Generally�
not affected by impleader�
�
�
�
1391 (a)�
solely diversity of citizenship (diversity jurisdiction) - brought only in judicial district - 


where any Def resides (if all Def in same state)


where substantial part of events/omissions giving rise to claim occurred OR where substantial part of property subject of the action is located


any Def is subject to personal jurisdiction at time action commenced (if no other district available)


�


















( note difference from 1391(b)�
�
�
�
1391 (b)�
not solely diversity of citizenship (federal question) - brought only in judicial district 


where any Def resides (if all Def in same state)


where substantial part of events/omissions giving rise to claim occurred OR where substantial part of property subject of the action is located


where any Def may be found (if no district otherwise available)


�


















( note difference from 1391(a)�
�
�
�
1391 (c)


�
Def corporation - 


deemed to reside in any judicial district where subject to personal jurisdiction at time of action


if multiple jurisdictions w/i state ( treat each district as separate state for determining personal jurisdiction for this sub-section


if personal jurisdiction w/i stat but not w/i any district ( deemed to reside in district w/ most significant contacts


�
�
�
�
�
1391 (d)�
Def Alien - may be sued in any district�
�
�
�
�
1391 (e)�
Def officer/employee of U.S./Agency - Civil Action may be brought in any district


where a Def resides


where a substantial part of events/omissions giving rise to claim occurred OR substantial property subject of action is located


where PL resides if no real property involved in action





Joinder - same rules as if U.S. were not a party





Summons and Complaint


served per FRCP


except may be maid by certified mail beyond territorial limits of district in which action brought


�
�
�
�
�
1391 (f)�
Def Foreign state (§ 1603(a)) - Civil Action may be brought in any district -


where a substantial part of events/omissions giving rise to claim occurred OR substantial property subject of action is located


where the vessel/cargo of foreign state is located (if claim under § 1605(b))


where foreign agency/instrumentality = licensed to do/is doing business (if claim under § 1603(b))


in U.S. District Court for DC if action brought against foreign state or political subdivision thereof


�
�
�
�
�
1392�
Def Property in different districts in same state�
�
�
�
�
�
action may be brought in any district (w/i state) in which property located


�
�
�
�
�
1404�
Change of Venue�
�
�
�
�
1404


(a)�
Court may transfer any civil action to any other district or division where it might have been brought originally - 


for convenience of parties


in interest of justice


�
Piper Aircraft v. Reynolds (783)


broader than common law non-conveniens b/c courts have more discretion to transfer than dismiss under forum non-convenience (789)


generally only applies to transfers out of U.S.�
�
�
�
1404


(b)�
Method - transfer occurs upon


motion, consent, or stipulation of parties


in the discretion of the court


�
�
�
�
�
�
�
�
�
�
�
1406�
Defective Venue�
�
�
�
�
1406


(a)�
where a case lies in an improper venue ( court may


dismiss case OR


transfer to another jurisdiction (as justice requires)�
�
�
�
�
1406


(b)�
improper venue - no effect on court's jurisdiction if not raised timely�
�
�
�
�
�
�
�
�
�
�
1441 - 1452�
Removal - see provisions applicable to specific types of actions�
�
�
�
�
�
�
�
�
�
�
�



Federal Judiciary Act


§ 34�
laws of states, except where Constitution, treaties, or statutes of U.S. otherwise provide, ( regarded as rules of decision in trials at common law, in U.S. courts, in cases where they apply�
Swift v. Tyson


"laws" = statutes


applies to rights/titles of permanent locality (e.g., R/E)


<> apply to general issues not dependant on local rules (e.g., K, general commercial law) where state court efforts = federal court efforts





Erie v. Thompkins


"laws" = statutes + common law
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