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September 7, 2000



Powers and Processes of Courts



Civil procedure - about power - power to force people to 

show up (subpeona)

disclose information

do/stop doing things (injunction)



Procedure = important b/c

legitimate relationships

fed - people

states - state

fed - state

getting right people into court (personal jurisdiction)

role of lawyer



relationships

substance v. outcomes (?)

rules v. standards

fairness v. efficiency



Misc.

syllabus

supplement - pick this up at SIPA

Oct. 3 = Procedure Jeopardy tournament

Sections - meet 4:15 Monday, Tuesday, or Wednesday



Office = 617

Hours = Thursday 4:00-6:00



Exam - 24 hr take home

2 weeks - old/practice exams on web page



Sign up for lunch

�
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Procedural Rules and Judicial Power

Walker v. City of Birmingham - party must avail self of judicial remedies before acting arbitrarily even where challenged procedure/rules = unconstitutional (168) 



Facts

City officials (Res) asked for/received injunctive relief from Pet planned protests

Pet = served w/ injunction

Pet = announced intention to disobey injunction

Res - applied to state court for contempt

Pet - attacked constitutionality of injunction

vague

overbroad

previously administered in arbitrary and discriminatory manner



Procedure

State circuit judge - refused Pet arguments b/c Pet <> petition to dissolve injunction/apply for permit

Alabama Supreme Court affirms

U.S. Supreme Court grants certiorari (1967)



Issues

Were Petitioners allowed to ignore the injunction due to its unconstitutionality, the unconstitutionality of the ordinance on which it was based, and the arbitrary/discriminatory way the ordinance had been applied in the past?



Held

Affirmed.  Pet s/h followed civil procedure.



Reasoning 



Majority (Stewart)

Birmingham parade ordinance (basis for injunction) = constitutional issues

BUT Pet <> try to obtain parade permit ( otherwise, state courts m/h considered

<> assume ordinance void on its face

Injunction = constitutional issues

BUT - issues s/b resolved by applying for relief to state courts (in advance)

Pet claim arbitrary/discriminatory application of Parade ord. -BUT no evidence in this case b/c <> apply for ordinance

Pet may have had claim IF had followed procedure



Dissent (Warren)

Court <> question of unconstitutionality of ordinance

merely allows contempt b/c unconstitutional ordinance copied into a court injunction

Pet - informal requests for permit ( knew <> receive it

Pet <> try to evade justice = promptly submitted selves to courts to test constitutionality 

Pet = challenge constitutionality of stat by violating it (may be required to have standing to sue)

ordinance = patently unconstitutional on its face



Dissent (Douglas)

right to defy unconstitutional statute = basic right

such right <> abridge simply b/c judge copies statute into ex parte order





Class

Ex parte - one party not present when injunction issued



Majority 

focuses on procedure - PET violates injunction then challenges constitutionality

would not consider constitutionality issues

collateral bar = <> challenge constitutional issues (associated with initial hearing) in a collateral hearing

Supreme Court embraces collateral bar rule

exceptions recognized by court

transparent invalidity (e.g., court lacks jurisdiction) - so clearly unconstitutional that court would not have to consider

clearly/definite racial discrimination involved

tried to challenge and failed/met with frustrations

protecting rule of law to extreme unless absolutely wrong (protecting to last extreme)

trying to insulate court orders from challenge in order to preserve orderly process of law

concerned that others will challenge rules through pre-emptive violation

Procedural justice = justice and law; violation of procedural justice <> (

rule of law requires procedure



Dissent (Warren)

Law requires orderly process

injunction = transparently invalid b/c no time allowed for orderly/procedural appeal

Law = substantively fair process

substantive justice trumps procedure

<> fairness if rules stacked against PET



Court order/injunction = different respect than statute ( court = enforcer/respect required



(TA) substance and procedures = inter-connected



Dissent (Douglas)

beyond exceptions to the rule

Substantive law is justice

rule of law requires procedures which = substantively fair



(TA) - emphasized substantive justice

if statute violated (rather than injunction) - no contempt if violate then challenge - does this make sense?



Doctrinal holding - must follow court order unless procedurally challenge unless

no opportunity to procedurally challenge

transparent invalidity - no way order valid

tried to challenge - met w/ delay



Elements of Due Process



Due process = right to be heard (= simplest defn)

Due process (Frankfurter) - facilitates

arriving at truth

feeling that justice has been done



Due Process - requires

advance notice

both sides heard - including access to experts

impartial/fair decision maker - access to jury trial

access to counsel

economic access - must be assured to all

reason/basis for decision

ensures consistency w/ prior situations

allows for appeal

written transcript

______________________________________________________



Amendment V

No person shall be deprived of life, liberty, or property without due process of law

Amendment XIV

No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the U.S.

No state shall deprive any person of life, liberty or property without due process of law

No state shall deny any person within its jurisdiction equal protection of the laws



Values of Due Process



Goldberg v. Kelly - due process requires notice and opportunity to defend (36)

U.S. 1970



Facts

PL = recipients of public aid

Def = state/city government

Def cancelled aid to PL w/o notice or hearings

Complaint

PL s/h due process to challenge stats which terminate public aid

seeks injunction barring enforcement

class action (Rule 23 FRC)

Def changed termination policy after case initially filed

case worker reviews/recommends termination

superior reviews/approves/notifies aid recipient

aid recipient = 7 days to request higher administrative review (may submit evidence)

higher review agrees w/ termination ( aid stops immediately

"fair hearing" = before independent state hearing officer; 1st opp for aid recipient to plead in person/confront adversarial witnesses

judicial hearing - appeal "fair hearing" results



Substantive Law

14th amend of Const. - b/c involves Def = state



Procedure

Fed Dist Court (So. NY) - only pre-termination evidentiary hearing satisfies const. due process

Supreme Court - affirms



Issues

Does Const. Art. 14 require evidentiary hearing before termination of aid?



Reasoning 



Majority (Brennan)

consider injury/loss to PL caused by less due process

does interest of PL avoiding injury/loss (from less due process) outweigh gov't int. in summary adjudication?

termination deprives means of life while waiting for appeal

State can implement efficient procedures to minimize costs of pre-termination hearings

due process <> require judicial hearing ( state's "fair hearing" will suffice (pre-termination)

required due process:

timely/adequate notice explaining reasons for termination

opportunity to defend by confronting adversarial witnesses/presenting evidence (cross examine)

final decision - must be made -

on evidence presented

by impartial decision maker (caseworker has vested interest in past decision)



Dissent (Black+Burger/Stewart)

affluent are taxed to support needy

gov't <> reasonably foresee additional burden of procedural expense for pre-termination hearings

majority decision = legislating

probably some people receiving aid in error (due to states haste to spend money in helping poor)

focuses on 

fraud - considers non-needy public aid recipients target of gov't pre-hearing terminations

protecting gov't interest

14th amendment (due process) legis purpose = protect minorities <> poor

puts in K terms - no parallel w/ required payments to judgement proof party and no insurance for recovery

harm to needy - states delay putting needy people on public aid to ensure that real need exists



Class



complaint = first opp to make case (to public, court, adversaries)

seeking class action

different types of PL

benefits terminated w/o notice/hearing

benefits terminated w/o hearing

benefits pending termination

elements of due process claim under Art. 14 - 

state - 

deprive - 

property (life, liberty - entitlement to benefit)

person - 

due process - 

actual policy - State's implements Federal rules; Fed gov. makes any actual termination

provide notice (7 days)

PL can request review

submit written document/evidence

PL submits

Agency experts submits

PL = access to all reports/evidence

Review by SSA - rubber stamp

PL receives written final decision (expeditious)

post termination - (upon request) administrative "fair hearing"

Def <> contest the application of the due process clause ( Court references applicable rules in dicta w/o losing votes for holding

Court weighs - cost to PL of termination to cost to state of pre-termination hearing

cost to PL of early termination

sacrifices dignity value

lose means to live

unable to focus on appeal

preventing error

due process - function of 

nature of proceeding

characteristics of people effected



September 12, 2000

Goldberg - light on reasoning its basis

is due process a foundational value?

instrumental theory

utilitarian - dignitary values part of calculus or ignored totally

leaves door open to Eldridge



________________________________________________________



Michelman - Why do we let people litigate



Values (of the poor) which may be barred/limited through court access fees

dignity values - concern for humiliation/loss of self respect if denied opp. to litigate

often involve formal, state sponsored proceeding (e.g., criminal trial)

occasionally civil actions (child custody)

participation values - litigation allows influence

political motivations (analogous to letting everyone vote irrespective of wealth)

deterrence values - litigation influences/constrains individuals' behavior

access fees may inhibit the person w/ best position from pressing for deterrance

effectuation values - protection of rights (get what's rightfully yours)

even poor must be able to protect their vested interests



__________________________________________________________







Costs of Due Process

Matthews v Eldridge - due process balancing test (48)

U.S. (1976)



Facts

PL received disability from June 1968

PL received questionnaire re: disability - March 1972

PL identified in questionnaire continued status of medical condition and treating physicians

Def (state) obtained reports from physicians

Def informed PL = tentative termination of benefits w/ reasons

PL response = Def already had enough info (but for one minor correction)

Def sued rather than request administrative relief (e.g., re-examination)



PL - due process (as applied by Goldberg) requires pre-termination hearing

Def - due process applies; H/E - current procedures satisfy

applicable procedure - notifies recipient of termination; notifies of reasons; provides opportunity to examine evidence and respond; termination 2 months after recovery deemed to occur



Procedure

lower courts held procedures to violate due process (applied Goldberg)

Supreme court grants certiorari



Issues�Holding��narrow issue - does 5th Amend due process clause require evidentiary hearing prior to termination of SS benefits?�current procedures comport w/ due process��broad issue - when must judicial type procedures be imposed on administrative action to ensure fairness�give weight to rulings of administrative agencies to which Congress delegated responsibility for admin of social programs��

Reasoning 



Majority

other than Goldberg - precedents is silent on requirement of pre-termination judicial type hearing

due process - depends on the situation - time, pace, etc.

consider 3 factors

private interest at risk (see Michelman's types of interest)

degree of deprivation - distinguish from Goldberg b/c Eldridge not indigent (or able to get other public support)

risk of erroneous deprivation/probable value of additional safeguards against such risk

length of wrongful deprivation - upto 1 yr (given minimal weight)

recipient = more educated than Goldberg's indigent

existing procedures seem fair; little probable value from added safeguards

implies that medical decisions = more routine/less chance of professionals (Dr.) getting wrong

impartiality preserved to some extent b/c Dr. not making termination decision

Dr more reliable than functionaries (social workers)

government's interest (see e.g., Posner efficiency argument)

incremental cost of additional hearing's exceeds benefit to recipient

defending undeserving parties ( less money for deserving parties

essence of due process - person in jeopardy of loss given notice of case against and opportunity to respond

Congress charged administrative agency to implement policy/develop rules



Dissent (Brennan)

lack of indigence = judicial speculation

original decision to provide aid = presumption that aid was needed

facts in present case support need - sold furniture; sleeping in one bed



Class

Elements of claim

person

deprived

property (liberty) - disability benefits

due process

no question re: that due process applies

Goldberg court - tried to apply intuition and sort of "fudge" way to result

Eldridge court - tries to develop systematic approach to reaching conclusion

intangible (soft) values not considered  in system (if considered would be under-weighted)

PL injury = chronic anxiety and back pain

Issue of case - defining appropriate relationships b/w courts and admin agencies - 

Eldridge represents judicial restraint by giving weight to admin agency policies





3 part test�Matthews�Government

��Private interest�Private interest @ stake (importance/harm)�Government interest at stake

(importance/function)��Risk of erroneous deprivation + value of additional process�Risk of erroneous deprivation with current procedures�Adequacy of current procedures��Government Interest�Value of new procedures in reducing error�Cost of new/added procedures��







______________________________



Mashaw - Supreme Court Due Process Calculus - Three Factors in Search of Value (56)



intangible benefits indirectly connected to Private interest in receipt of disability benefits

utilitarian theory - 

purpose = maximize social welfare

goal = accuracy

e.g., Eldridge's due process calculus = private interest + risk of error + gov't interest

rule = void procedures for lack of due process only when altern. procedures would so increase social welfare that their rejection seems irrational

cons

ignores process costs

ignores demoralization costs

minimizes soft variables

ignores complexities and ambiguities

focus on quantitative analysis - calculus asks unanswerable questions - e.g., what is the social cost of a particular action (post termination hearings)

individual dignity - 

basic right to self determination

right to hearing

involves a qualitative appraisal of the type of administrative decision involved

"moral worth" - receiving certain types of public aid = stamp of public approval; denial of such aid = implies social illegitimacy

equality - 

question to ask - does procedure systematically exclude/under value certain types of info which would tend to support the position of a particular class or parties

ensure that like cases receive like treatment

tradition - 

purpose - court's institutional defense against illegitimacy

pros

promotes predictability

facilitates efficiency (economy of effort)

con - arguably merely a tool for justifying any particular decision (e.g., status quo)

argue against - we cannot know actual law and should be facilitating the gradual growth/evolution of the law

Posner - Economic Approach to legal Procedure (65)

purpose of substantive rules = economic efficiency

efficiency policy = do not change process where increase cost by more than benefit derived

error costs = (probability of error + actual cost if error occurs) as a function of the number of cases litigated

e.g., flawless enforcement of tort law = incentivizes tortfeasors to act optimally

error costs - arise in reality b/c enforcement <> flawless

error costs are both positive and minus (i.e., erroneous denials and applications of liability)

effect of error - 

encourages victims to engage in self protection

shifts error costs from injurer to victim

different motives - change the analysis of legal error costs

improve allocation of resources

compensate victims of accidents



Biased/unbiased error - 

unbiased error - as likely to operate against one party as another

biased error - more likely  to operate against one party or another

deliberate decision to bias the source of error - standards of proof (e.g., beyond reasonable doubt)

source of error affects different parties chances differently - e.g., victim must prove absence of contributory negligence (rule never operates in favor of victim)

Settlement out of court

lower than litigation

anything that reduces victim's minimum offer and increases Def naximum offer ( encourages settlement

Interaction of error costs w/ direct costs = error costs + sum of public (gov't subsidy) / private expenditures actually litigated + sum of expenditures incurred in cases that are settled

delay - only excessive delay is an evil (some delay is inevitable in all things in life)

judicial reform

minimization of delay <> best goal of judicial reform

best goal = minimize error costs + direct costs of dispute resolution



LAWSUITS

Initiation

Essential Concepts/Stages (187)

Cognizability - PL must have a legally cognizable claim for which relief is available in order to bring suit

Cause of Action - what circumstances must have taken place before court will grant relief

Burden of Production - 





Conley vs. Gibson  - FRCP 12(b)(6) = only where "beyond doubt" that PL can prove no set of facts supporting claim for relief (208)

355 U.S. 41 (1957)



Facts

PL = minority members of railroad union employed by TX & NO RR

Def = union/bargaining agent

Union agreement - provided protection from discharge

45 minorities lost position to whites (under guise that positions eliminated) or seniority

Def - did nothing to protect PL or provide protection similar to whites

PL - sue for injunction requiring equal representation/no discrimination

Def - move for dismissal

jurisdiction - belonged to admin agency (Nat. RR Adjust. Board)

RR = indispensable party ( <> joined; was indispensable defending party

complaint <> claim on which relief can be allowed (Rule 12(b)(6))



Procedure

Federal District Court (Texas) - granted dismissal (NRAB = exclusive authority)

CA Fifth - affirmed - apparently on same ground

Supreme Court grants certiorari



Issue�Holding��lack of subject matter jurisdiction (Def ( jurisdiction = NRAB)�overturned��indispensable party = RR�"swiftly rejected"��no COA - 12 (b)(6) issue - lack of specific facts to support�rejected - complaint = adequate (see below)��

Reasoning 

dismissal for failure to state claim - only where "beyond doubt" that PL can prove no set of facts supporting claim for relief

Steele precedent = discrimination in representation on basis of race = prohibited by Railway Labor Act

collective bargaining is continuing process - <> discrimination allowed before/after labor agreement made

day to day adjustments of K

resolutions of new problems

protection of employee rights already secured

administration of fair contract - must be non-discriminatory



Def Claim�Court response��PL may file own appeals w/ Adjustment board

�not a basis for discrimination in refusing to represent minorities

Intent of RLA - broad power on bargaining agent chosen by collective employees to negotiate labor issues

PL <> choose own agent��no obligation to represent anyone�once represented one group ( cannot discriminate (must represent all groups equally)��complaint was insufficient due to lack of facts�Court - FRCP <> require all facts; only require - 

short/plain statement of the claim

giving fair notice to Def and

grounds on which claim is made

pre-trial procedures allowproper discovery of pertinent facts

FRCP reject approach that pleading is game of skill

purpose of pleading = facilitate proper decision on merits��

Class

purpose of complaint

starting point for trial

puts defendant on notice

why was Connelly complaint so general?

PL <> have access to all relevant info; judicial process facilitates collection of info



General Discussion (Sept. 13)



pre-1938

Federal district courts - bound by each state's procedures

Supreme court had little influence over procedure in District Courts



Tension b/w uniformity and varying local rules



Rules enabling act (1934)

allows supreme court to issue procedural rules

Restricts procedural rules form limiting substantive law



Procedural rules first adopted by Supreme Court (Sept. 16, 1938)



FRCP - Rule 1 - 

nullifies distinction b/w equity and common law

meta-principle - policy applicable for interpreting all principles



Pleadings - (Rule 7) lays out legal positions

Filing complaint

changes relationship

element of surprise disappears

beneficial to do as much investigation prior to 

lays out legal claim and position for it

Answer (Defendant)

Counter Claim (by Def against PL)

Cross Claim (Claims b/w Def)

Reply (by Def) - affirmative defense

Third party complaint - Def brings in 3rd party Def (triggers 3rd party answer)



Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit - FRCP 12(b)(6) dismissal re: 9(b) heightened pleading requirement (216)

(5th Cir. 1992)



Facts

two initial incidents

Leathermans - shot 2 dogs (leaving debris scattered out/in house), police searched house, found nothing, lounged in front yard



Andert - police smelled something like mfr of amphetamine from Andert house, burst in house (no knocking or announcement), beat Andert (mourning passing of wife deceased from 3 yrs cancer) - requiring 11 stitches, shouted obscenities as family, forced family to lie down (at gun point), searched house for 1 1/2 hours, and left



PL sues under 42 U.S.C. § 1983 - 

"Every person who, under color of statute, ordinance, regulation,  . . . , of any State, territory, or DC, subjects or causes to be subjected any U.S. citizen within the jurisdiction thereof to the deprivation of any rights, privileges,  or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, . . ."

§ 1983 - provides basis for recovering for violations of due process



PL alleges Def failed to train officers as matter of policy

Def moves under FRCP 12(b)(6) - complaint = insufficient under "heightened pleading requirement"- complaint must allege

all material facts PL establishing right of recovery

detailed facts supporting why plea of state official's qualified immunity = unsustainable

originally applied to state officials to protect from frivolous law suits



Procedure

N.D. Texas (1991) - dismissed against moving and non-moving Def for failure to meet "heightened pleading requirement"

PL appeals (



Issue�Appellate Court Holding��to abandon heightened pleading requirement (apparently conceding failure to meet)

�requirement previously extended from State to muni officials - m/b b/c cost of muni defending against baseless claims



PL complaint clearly fails to state why muni policy of training = insufficient��against premature dismissal of non-moving parties (for lack of notice by trial court)�court troubled by Circuit court's dismissal in favor of non-movants w/o notice to PL



N/T/L - PL <> contend prepared to allege specific facts against non-movants



T/F - no harm from dismissal��



Reasoning 

"heightened pleading requirement" - applied for state defendants otherwise immune = extends immunity from liability to immunity from defending against such liability

historically applied "heightened pleading requirement" to all cases where qualified immunity may be raised

prior panel of Court of Appeals (5th) extended "heightened pleading requirement" from state to all § 1983 cases (e.g., including municipal officials) - even tho municipalities <> qualified immunity defense

possible rationale = cost of muni defending against baseless claims



Class

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit - FRCP 9(b) heightened pleading requirement (216)

507 U.S. 163 (1992)



Facts

as above



Issues

can federal court apply a "heightened pleading standard" - more stringent than normal FRCP?



Held

No - reversed, remanded for trial



Reasoning 

Conley v. Gibson rule applies - only need short/plain statement giving fair notice and on what grounds it lies

FRCP do recognize certain situations requiring heightened - § 9(b) = complaints of fraud/mistake must state fraud/mistake at issue

extension of § 9(b) to municipalities = only thru amending FRCP; not thru judicial interpretation



Class

Issue turns on a separation of powers argument - this is issue for legis/ not judic.

qualified immunity = substantive issue of law; procedural rules cannot trump

what strategic considerations relevant in drafting complaint (parties = judge, court, Def, public)





Heightened Pleading Requirement (222)



Supreme Court left open issue of "heightened pleading requirement" for § 1983 actions against state officials w/ qualified immunity - courts still apply

qualified immunity extends to performance of discretionary functions ala conduct <> violate clearly established Constit. rights

FRCP 7 - court can required directed reply to officials raising of qualified immunity such that reply "fairly engages the allegations" (Shultea v. Wood - 5th Cir 1995)

Irrespective of qualified immunity defense - Supreme Court indicated that courts may require specificity in allegations against official under FRCP 7 & 12(e)

benefit of doubt apparently towards preserving qualified immunity b/c position that substantive immunity <> abrogated by rule of civil procedure 



Two approaches to sufficiency of complaint

complaint must actually allege something ( pursuit of action  into discovery only if probable cause

court may determine legal sufficiency at pleading stage(e.g., if Def moves to dismiss at this stage)

Conley v. Gibson - complaint sufficient unless beyond doubt that PL can prove no set of facts in support of claim - pursue beyond pleading stage unless complaint on its face shows no cause

no/few facts specified at pleading stage

seems to make pleading stage irrelevant

court will determine legal sufficiency only when discovery substantially complete (i.e., after facts established)



Failure to state a claim - three types

no cause of action exists

cause of action but PL <> state even rudimentary information

known COA, but PL states facts, which even if true, <> correspond to cause of action PL pursuing





Discussion (Wednesday, September 13, 2000)



Specific rules (§ 8-a) given more weight over general rules (§ 1)

e.g., § 1 ("facilitate justice") <> operate to provide required info not otherwise provided



Adversarial party serves other party

keep special track of due process rules



More recent cases

Dohr - based on Matthews

Fuentes - based on Goldberg



September 14, 2000



Leatherman court held

local court generally restricted in applying heightened pleading requirement

specifically - § 1983 <> extend to municipalities

reasoning - municipalities not applicable of qualified immunity

municipalities may reach same conclusion through applying other procedures

FRCP <> modify substantive law (e.g., qualified immunity)



Strategy for including/excluding info from complaint

don't provide ammunition to opponents

don't limit future courses of action w/ too specific information

sway the public

more specific information may elicit more information from defense

privacy - making private info of PL available to public

credibility of information available and risk of future

don't want to invite response (i.e., counterclaim)

prior history/idiosyncrasies of judge



Amendments





Amendments - Rules and Standards

CP 260 - 264

Worthington v. Wilson - FRCP 15c relation back and SOL (264)

(7th Cir. 1993)



Facts

PL alleges that Def (police officer) injured PL during arrest

PL brings suit 2 years after incident

names three unknown police officers as Def

waited to bring action until day SOL expired to bring suit

FACTS:  Worthington (P), filed a civil rights action claiming excessive force after his arrest by two police officers from Peoria Heights, Ill. (D).  The city and three unknown police officers were named.  D removed the action to federal court.  Two years after taking suit, P filed an amendment to name two of the officers.  The officers moved to dismiss under the statute of limitations.  P claimed that the amended complaint related back to the time of the original complaint.  



ISSUE: Does an amended complaint to name parties previously listed as unknown relate back to the time of the original complaint's filing?



District Court - dismisses for SOL

relation back doctrine of 15(c) does not apply



RULE OF LAW:  An amended complaint naming parties previously listed as unknown does not relate back to the time of the original complaint's filing. 



HOLDING AND DECISION: (Mihm, J.)  Does an amended complaint to name parties previously listed as unknown relate back to the time of the original compliant's filing?  No.  An amended complaint naming parties previously listed as unknown does not relate back to the time of the original complaint's filing.  Relation back of amended pleadings is governed by Fed. R. Civ. P. 15(c).  Rule 15(c) provides for relation back when a would-be defendant had actual notice of the mistaken omission.  Identifying a would-be defendant as unknown does not constitute a mistake.  Without a mistake, no relation back can occur.  Motion granted; the statute of limitations had expired. 



LEGAL ANALYSIS:  There is no method under the federal rules for naming unknown defendants.   Many states allow the pleading of "Does 1-100."



Court of Appeals - Affirms

prior relation back rule (Schiavone v. Fortune)

amended pleading must have arisen out of conduct of original pleading

party brought in must have received notice such that no prejudice in maintaining its defense

party brought in must have known/s/h known, but for mistake of identity would be party to suit

second and third requirements fulfilled w/i SOL



1991 amendment of FRCP 15(c) - repudiates requirement of notice/knowledge w/i SOL

amendment applies to pending cases insofar as just and practicable

OK = correct name of a party already before the court

Not OK = bringing a new party before the court after SOL period has expired

PL - prevented from availing of relation back b/c did not know identities of officers

Court - mistake of identity requirement remains valid (in old and new rule) and not met by PL (b/c did not show that Def knew)

PL - equitable tolling of SOL required b/c officers fraudulently hid identity

Court - PL must allege affirmative acts/words of Def ( silence is not enough (under IL stat) ( fails

Rule 11 - does not authorize sanctions for action initiated in state court and removed to federal court



Class

why did PL <> allege pattern of misconduct? b/c PL had no evidence and concerned about Rule 11 sanctions

Rule 15 - Amendments

allows leave for amendment when justice requires

Def needs time to respond

moving toward meeting justice/ limiting gamesmanship in pleadings

SOL

time allowed between COA arising and time to file complaint

provides relief from ancient actions

limits burden on courts/cost of litigating

insures that evidence will still be fresh/available

limited exceptions (e.g., fraud, military action?)

hard rule - rather than a standard (e.g., should do justice) - ensures consistency

formal fairness

Relating Back - allows to use filing date of original complaint

specifically allowed when party s/h/b aware of complaint (expected? that complaint would apply?)

Worthington adds a party under FRCP Rule 15(c)(3) -

functional notice requirement - added party only should have known about the case; don't have the same complaint service requirements as the original complaint

mistake covered by rule - knew who Def was, just named wrong/got wrong (aimed at Fortune instead of parent Time)

Tension - purpose of amendment rule

Worthington court - make sure all complaints tried in same action (where no prejudice, SOL issues)

Mass rule (Christopher v. Duffy) treats complaints and amendments same - just ask - is it fair?

Rule adopted last year - Rule with exceptions



Theme - tension b/w rules/standards

decisions to resolve issue for 

rule - efficient; inflexible

standard - flexible; directly addresses underlying policies behind a rule; force articulation as to why decision being made; potential unpredictability; unfairness; more time consuming than to simply apply the rule 



Christopher v. Duffy - application of SOL (268) 

28 Mass App. Ct. 780 (1990)



Procedure

superior court judge denies motion to amend complaint for second time - New Def served 6 yrs after COA

Mass Appeals Court Justice - affirms

Mass Appeals Court panel - now considers - and affirms



Facts

PL daughter suffering from lead poisoning (1981)

landlord hired Def to "de-lead" apt.

PL alleges Def negligent and actually worsened exposure to lead

PL daughter to hospital (July 1-9) for "chelation" de-leading; dies July 15 (pneumonia)

May 1982 - PL sues landlord, prev. owner, and Def 

numerous causes of action (viol of lead poisoning prevent. stat, intentional infliction of emot. distress, wrongful death

Def (Duffy not served w/ process) - initial complaint referred to as "John Doe"; 1st amendment corrected

1985 - Def Duffy dies

Jan 1987 - Other Def's (non Duffy) settled 

Nov. 1987 - PL moves to drop non Duffy Def and bring in paint manufacturers as Def

Jan 1988 - PL withdraws motion voluntarily

Sept 1988 - renews motion for 2nd amendment to complaint - seeks relation back for paint mfrs b/c s/h known since 1920's of lead dangers

Dec 1988 - Superior court judge denies motion due to prejudice against paint mfrs

service made 6 yrs after COA arose



Appeals panel - did Judge abuse discretion in denying motion to amend

Def Duffy observations crucial to paint mfr defense but Duffy unavailable

service made long after SOL expires - SOL purpose speaks against allowing action

no abuse of discretion - order affirmed



Class

Why Duffy still Def after death



September 18, 2000



Drafting assignment - handed out on Wed Sept. 20

4 hrs max = time



Complaint

Monday 

file - hand to own TA; designated clerk (other TA if TA not in class on Monday)

serve in class



Answer - 2/3 hrs

Thursday

file answer with TA

serve answer to opposing party



Amendments

liberal allowance - 

to minimize technical hoop jumping

allow all issues to be tried in same hearing



adding a pleading

consider prejudice bearing on opposing party from delay



relationship b/w motion to amend and SOL

does new pleading arise out of preceding actions (relating back)

add new party - issues of notice (i.e., if no notice w/i SOL period)

SOL may have run



Rules applied strictly



Theme - competing interpretations - Motions to amend relationship b/w Rule 15 & SOL - examples of 3 types of interpretations

narrow - mistake in identity of parties

broader (15c) - mistake with identity of parties (e.g., sued wrong party - e.g., sub rather than parent)

most open ended/unconstrained MA case - whatever means required to serve justice



Theme - Rules vs. Standards - describe

Position: rules modified by standards

Position: standards modified by rules



Kathleen Sullivan - The Justices of Rules and Standards



role of law

make legal decision makers lives easier, 

improve quality of their decisions, 

constrain naked exercise of choice/discretion

Rules

bind decision maker to act in certain way

confine decision maker to facts

lessen discretion

fails to completely capture underlying policy/principle

followed explicitly even when direct application of underlying policy/principle would yield different result

arguments for

fairness - rules fairer than standards because require consistency/reduce arbitrariness and bias

utility - enhance social welfare

predictability/certainty - allow private actors to order affairs productively

efficiency - minimize time consuming application of underlying principles to facts

liberty - ensures gov't bound by rules

democracy - allocate roles/power among competing decision makers (jurisdiction) ensuring that no decision maker overly impedes on others authority

Scalia - basis for why rules better than standards

(appearance of) consistency

uniformity among lower courts

predictability (avoidance of uncertainty)

judicial restraint

judicial defense against public disapproval

preserving separation of law from fact

arguments against

lack of fairness - bright-line rules are arbitrary at the margin

too permissive - permit bad behavior right up to bright-line

obsolescence - limited evolution

exploitation - bright-line rules promote exploitation based on disparities b/w possession/lack of knowledge

block dialogue - answer is clear so no debate

Standards

closer to direct application of underlying policy/principle

decrease error of under/over inclusiveness by giving decision maker more discretion than rules

better account for total picture

less binding effect on future decisions

considers indirect/extraneous factors (e.g., other interests of parties involved)

arguments for - 

fairness thru substantive justice - easier to treat like cases alike

utility - more flexible in meeting changing circumstances

equality - standards favor distributive/paternalistic motives (rules favor efficiency and distributive status quo)

deliberation - require judge to face her responsibility (rules allow judge to abdicate responsibility to other political branches) - standards make visible the inevitable weighing process that rules obscure

promote dialogue - 

arguments against - 

uncertainty - inhibits socially productive behavior

Categorization = rule like

defines bight-line boundaries into which situations placed

Balancing = standard-like

explicitly considers all relevant facts

Politics of Rules/Standards

negligence (standard) v. strict liability (rule)

constant tension

polar opposite positions

rules will tend to support polar opposite positions

either rules or standards can be engaged to support the middle

standards cannot be used to realize either extreme pole

standards - correlate w/ moderation



Defendant's Response (Motions, Answer, Defenses)

CP 244-251



Answers

comprised of

Admissions/denials

deny - part/whole

admit

insufficient knowledge to form a belief

12(b)6 defenses

affirmative defenses

counter/cross-claims

purpose - 

apprise parties of what is still in dispute

narrowing issues for court/PL (establish areas of agreement/disagreement)

failure to respond = admission (no chance to change unless court allows to amend pleading)

admissions in pleadings = more binding than evidence presented at trial

avoid admitting by either denying or recognizing allegation as a "legal conclusion not requiring an admission/denial"

general denials of specific allegations - court may treat as admission (Zielinski v. Philadelphia Piers, Inc.)

if general denial of fact (which s/h admitted) corrupts judgement such that PL may not - e.g., - sue the correct party, court may treat generally denied fact as admitted

 there may be an honest hesitancy to express certainty due to inability to test reliability of resources ( possible solution allowed by some courts = "denial upon information and belief"

why answer rather than a motion

PL can no longer amend (15a)

put all issues before court from start

may be able to lay basis for a "nifty claim" w/o bringing to attention of PL



September 19, 2000



Defendants Pleading obligations

refute allegations

disputing truth

??



Affirmative Defense (Pleading stage)

Def puts forward - forbears recovery even where all PL allegations = true



what is?

Rule 8(c) defines some

sometimes Statute allowing COA defines affirmative defense

logically/analytically - Def pleads that even if all PL allegations true, some other authority prevents recovery (e.g., K waiver)



policy justifications for allocating burden of proof b/w parties

efficiency - who has the info; whose state of mind is relevant?

empirical - if party taking position/stating claim which departs from normal circumstances

public policy - scale tipped in favor of party representing public position





Controlled Environment Systems v. Sun Process Co., Inc. - FRCP 8b disclaimer - party must disclaim knowledge and belief (253)

173 F.R.D. 509 (N.D. Ill 1997)



Facts

PL (CES) provides answer to Def's (SPC) counter claim

PL "neither admits nor denies allegations but demands strict proof thereof"

Court

Rule 8(b) grants the benefit of a deemed denial where info is lacking

H/E - PL must provide a more substantive representation to earn such deemed denial

focuses on 8(b) wording - "w/o knowledge sufficient to form a belief as to the truth of averment"

Rule 8(b) - PL must disclaim both knowledge and belief as to truth (if it can in good faith) - implicitly looking for detail to PL answer



Banque Indosuez v. Trifinery - counter claim severed severed  and dismissed w/o prejudice (324)

817 F. Supp. 386 (S.D.N.Y. 1993)



Facts

motion for partial summary judgement (FRCP 56)

Trifinery (Def) executed and Bass (Def) guaranteed promissory note for which they are liable (uncontested)

PL filed claim for payment

Def filed counter claim for recovery through a viable set-off against the note

PL  -

moved for partial summary judgement on promissory note

no counter-claim available to Def b/c note specifically waives Def right in litigation to set-offs against the value of the note, file counter claim, and trial by jury

Def - waiver <> valid b/c counter claim = compulsory b/c from PL's subject matter (precedent applies)

Court - 

NY law applies -

enforces waivers of rights to set-offs, counter claims, and affirmative defenses

all counter claims are permissive - may bring subsequent action

fairness = will Def have opportunity to litigate the merits of their counter claim?

is counter claim compulsive or permissive? Test (McCaffrey v. Rex Motor Transp.)



Test�Current Case per court��are issues of fact and law = same b/w claim and counter claim�No - 

PL claim = liab for payment on 2 notes

Def counter claim = breach of implied duty of care (PL negligent delay of processing/delivery of 3 letters of credit)

overlap = only one letter of credit��would res judicata bar subsequent suit on Def claims

(procedural application of Test 1)�No - b/c not sufficient similarity (same business relationship/not same transaction)��substantially same evidence supporting PL claim and Def counter claim?

(more concrete version of Test 1)�Not wholly - see 1 above��any logical relationship b/w claim and counter claim�court seems to think different issues��

counter claim dismissed w/o prejudice

don't address issue of whether waiver applies to subsequent litigation (i.e., explaining why fairness would require court to ignore waiver)



Class

court's concern - PL advantage of choosing forum (e.g., w/ application of FRCP) could lead to procedural rules affecting substantive rights

compulsory claims - res judicata applies b/c

avoid inconsistencies b/w court decision in respect of the same fact materials

efficiencies in considering issues relating to one transaction all at once



Sanctions and Rule 11 

CP 296



1983 amendments - adopted stricter rules = mandatory sanctions

1993 amendments - relaxed rules - still same force to deter unneeded litigation



Class (Sept. 19)

applies to pleading

area of great upheaval since 1983

answer to frivolous litigation brought solely to obtains settlements from Def wanting to avoid costs of litigation



Theme - Scalia vs. Pointer on need for Rule 11 revisions



Evolution of FRCP 11 (Supplement 12)



Thomas v. Capital Security Services Inc. FRCP 11 - pre/post amendment comparison (297)

5th Cir. 1988



Facts



Purpose

confusion has arisen in application of Rule 11 sanctions



Reasoning

Rule 11 rarely applied before 1983 amendment

attorney's obligations - certified by signing motion/pleading



Pre amendment�Post amendment��good faith standard applied - sanctions only where attorney = bad faith�reasonable inquiry standard applies��applied to pleadings�applies to all papers filed in court��applies to parties & attorneys�applies to people appearing pro se, parties & attorneys���papers must be well grounded in fact/warranted by existing law or good faith extension���papers may not be interposed for improper purpose (e.g., harass, delay, etc.)��discretionary application - sanctions may apply for violations (Bell v. Bell)�mandatory application - sanctions must apply (Robinson)

District court = significant discretion as to what is appropriate

intended to deter future violations - not cost shifting nor punishment

sanctions s/b educational/rehabilative

least severe punishment to serve purpose s/b adopted��

obligation only at time of signing - not a continuing obligation

affirmative duties  - imposed by FRCP 11 on atty

reasonable inquiry as to facts

reasonable inquiry as to law

motion not for nuisance/harassment purposes

timing - Rule 11 applies only at time of signing (not continuing obligations

application of sanction = mandatory (in 1988)

type of sanction - at discretion of district court



Attachment to Letter to Hon. Keeton from Hon. Pointer - criticisms of 1993 FRCP 11 amendments (302)



Commenting on controversiality of 1993 proposed amendments to CRFP

Continuing problems (unable to be resolved through case law)

Rule 11 tends to impact PL more frequently than Def

occasional problems for novel legal arguments/where discovery needed to confirm beliefs

too rarely enforced w/ non-monetary actions - cost shifting = normative action

little incentive for party to abandon position once apparent such positions no longer supportable in fact/law

conflicts b/w attorneys/clients

summary of criticisms/suggestions to proposed amendments



Criticism/Suggestion of 

1993 Amendments�Response��weakens Rule 11 effectiveness - safe harbors and guidance on sanction types�will reduce number of Rule 11 motions and severity of some actions

this "weakening" is desired��amendment is premature�some problems w/ 1983 amendments cannot be cured through common law

10 yrs have already passed; unanimous = no further delay��inapplicable to discovery documents�unanimously implemented through 11(d)��continuing duty to abandon unsupportable positions�concern that overlooked papers might give rise to violations:

limited application to non-signers

safe harbor provisions protect signers��duty to conduct pre-filing investigation vs. ability to plead on information and belief plus safe harbor provisions�pleading on info and belief - must be preceded by reasonable inquiry

risk of frivolous action/insufficient inquiry warranted by benefits��Pleading as a whole - sanctions only if paper as a whole violates rule (i.e., majority)�Stop and think requirements apply to all allegations - not just majority

notes indicate that Rule 11 motions should not be filed for insignificant violations��Mandatory sanctions - district court s/h discretion to impose no sanction�safe harbor rules allow party to avoid sanctions; if court required to consider b/c party <> correcting violation, then sanction should apply

court retains discretion as to type of sanction

final wording changed to "may impose"��Monetary sanctions paid to adversary�cost shifting provides incentive to bring Rule 11 motions

situations exist where cost shifting beneficial

deterrent purpose for rule re-iterated in text/notes ��protection of represented parties from sanctions (as opposed to attorneys)�sanctions only apply for frivolous legal argument (11(b)(2))��Sanctions against law firms�general principal of agency = appropriate to apply sanctions to law firm for joint liability��Court initiate sanctions after case dismissed�show cause order = contempt of court

should be different than party initiated motions

liability limited after claims voluntarily settled/dismissed��standards for appellate review�rules should not prescribe standards for appellate review��

September 20, 2000 - Rule 11(b)



"or later advocating" = 

no longer snapshot

continuing obligation with respect to pleadings made after discover situation changes (e.g., discover new facts against prior pleading, etc.)

no requirement to amend pleading unless attorney must depend on the relevant pleading in the future

what is reasonable inquiry under circumstances

reasonableness will depend on the situations

to what extent did PL attempt to pursue the applicable process

using litigation to effectuate political change

some courts allow - Rule 11 not intended to deter this type of situation (examples narrow the scope)

some courts do not allow - will apply Rule 11

most courts do not apply Rule 11 as long as a true dispute exists, even if the dispute is not the primary motive of the PL

intent of having Rule 11 = stop and think

not to catch "violators"

encourage attorneys to operate as officers of the court

protects court itself from frivolous proceedings (largely) - not opposing attorneys





Progress Federal Savings Bank v. Nat West Lenders Assoc. - FRCP 11 motion denied because moving party failed to provide timely notice to adverse party (306)

E.D. PA Feb. 12, 1996



Facts

PL sued Def for breach of K, including fraud, misrepresentation, interference w/ K relations, et al

Court dismissed fraud & misrepresentation claims for failure to state adequate COA

Court approves summary judgement on other issues w/i 19 days of PL submitting brief in opposition

+5 months - court grants Def motion for summary judgement on remaining grounds

+3 months -Def files Rule 11 motion with PL

+21 days - Def files Rule 11 motion w/ court

PL moves to strike Rule 11 motion b/c Def failed to comply w/ Rule 11 procedural requirements

Court - no motion to strike; treats motion as response in opposition to sanctions; denied Rule 11 motion



Reasoning

Def - Def repeatedly warned PL; Def gave ample time for correction; PL waived right to safe harbor by asking Def to wait to file motion; Def provided 21 day waiting period;

PL - Def simply filed motion too late

Court - motion denied

informal notice does not trigger the 21 day waiting period

Def did not serve motion for sanctions until case mostly resolved

"safe harbor" rules require offending party have time to correct - after dismissal/settlement ( nothing remains to withdraw/correct

PL cannot waive right to procedural protections of Rule 11 (nothing in record anyway)

Def waited three months after case resolution to bring its claims (more interesting if bought claims during trial (b/c interim period  only 19 days and Rule 11 requires 21 days))



Joinder



Joinder of claims

promotes efficiency

may confuse jury

easier than joining parties b/c less concern for issues of notice/efficiency

Joinder of parties



Simple Joinder - Kedra v. City of Philadelphia - joinder of parties = limited BUT all reasonably related claims by/against different parties = tried in single proceeding  BUT consider any prejudice from such joinder (315)

E.D. PA 1978 (Federal)



Facts

PL = mother, 8 children, and one daughter's husband

Def = city of Philadelphia and agents

Dec 22, 1975 - 

PL arrested at gun point w/o probable cause; not informed of const. rights (see abuse 316)

Def - took PL from house to police station

PL went to police station and interrogated/abused

Dec 29, 1975 - Def attempted to abduct PL from home w/o probable cause or warrant

June 1976 - PL (minor son) arrested/beaten by Def

Feb/March 1977 - PL (minor son) threatened w/ physical harm

Nov. 23, 1977 - PL sues - COA (Civil Rights Act) = deliberate malicious intentional deprivation of PL Constit. rights

Constitutional claims

state law claims

Def = move for dismissal

improper joinder of parties under FRCP 20(a) - actions not from same occurrence or series of occurrences b/c occurred over 14/15 months

even though common legal/factual issues



Court

joinder of claims against a party (18a) = unlimited

joinder of parties (20a) = limited to same occurrence/series of occurrences

joinder provisions = very liberal - broadest possible scope of action consistent w/ fairness to parties

joinder claims/parties = strongly encouraged

goal = efficiency

rule = all reasonably related claims by/against different parties = tried in single proceeding

holding - all claims are reasonably related and may be joined

H/E - consider prejudice to parties from not having separate trial

court retains right to sever actions after discovery



Class



Joinder - 

may affect what types of remedy may be claimed

may be necessary for action brought (e.g., to show that error was systemic (Kedra))

may enhance case (e.g., by tainting less "bad" Def by more "bad" Def (Kedra))

efficiency - all at once

prejudice - hurting Def rights

consistency in judgement - don't want appeal with some cases = Def & some = PL (i.e., as all on same situations ( one has to be wrong)



Defendants want joinder - 

do away w/ issue in one trial

limit liability by identifying all PL



PL gets to choose who to sue - b/c it is their action/they have initial burden of proof

Cross Claim - 3rd party PL gets to choose 3rd party Def b/c this is action of 3rd party PL/ 3rd party PL has burden of proof



Impleader

3rd party practice - Gross v. Handover - court allows impleader after 10 days after original complaint served (329)

SDNY 1991



Facts

PL left jewelry (in storage and on consignment) with Rizzo (jeweler) insured by Def (Insurance Co)

jewelry robbed

PL sues Def for insurance proceeds

more than 10 days after serving original answer - Def seeks to implead Rizzo (due to negligence handling of jewels, conversion, negligent hiring)  - 



Court - impleader allowed

Def needs leave of all parties to implead after 10 days - promotes judicial efficiency

district court = considerable discretion in deciding whether to permit

court must balance benefits of one suit against prejudice to parties

Def's 3rd party claim = same core of facts serving as basis for PL claim



PL - 

Def 3rd party claims = speculative

Def = delinquent in impleading; PL will be prejudiced by delays



Court - doubtful of PL challenges

unsure if PL can attack  eventual cross claim b/w Def at this preliminary stage

14(a) - "is or maybe liable" - impleader - proper even where liability  <> automatic

3rd party claims = sufficiently alleged



no evidence of Def delinquence

any prejudice to PL = outweighed by benefits of single trial



Class

Def looking to implead 3rd party for potential retribution

Impleader - mechanism for liability of 3rd party to Def only if Def loses/becomes liable to PL



U.S. v. Olavarrieta (332)

(11th Cir. 1987)



Facts

U.S. guaranteed Def's (student) student loan

Def defaulted

U.S. paid loan as guarantor and sued Def for recovery

Def filed 3rd party complaint against University of FL for breach of K (not awarding JD)

Def amended 3rd party complaint to add Board of Regents

District court - granted 3rd party Def motion to dismiss



Appeals court - 

District court dismissal = appropriate

Univ. - not corporeal entity = no capacity to be sued

Board of Regents = 3rd party PL = no legal or factual grounds for 3rd party complaint

14(a) claim - only if 3rd party liability somehow dependent on original/main (PL) claim

<> bringing separate/independent claim even tho M/B on same general facts

Def - only recover on claim against Univ as a separate claim



REMEDIES

Securing a Judgement

Common Law v. Equity



joined

U.K. - Judicature Act of 1870's

U.S. - FRCP 1938



�Common Law�Equity��Juries ?�Yes�No��Practical role��last resort - final opp for relief (where common law did not so provide)��Relief provided by statute��some stats provide��Pleadings�strict requirements���Joinder�rare���Fact finding thru Discovery�not originally�originated here��Relief��primarily injunctive��

FRCP - generally reflect flexibility of equity rather than the rigidity of common law



Securing assets - Methods to accomplish prior to notification of Def to minimize chance to harm assets

attachment/lien on real estate

injunction enjoining transferrance of assets

lis pendens - notice in registry of deeds re: burdened title to real estate

sequestration (personal property);  attaches property or funds pending litigation (bank account) - 3rd party takes possession/limits Def access



achieves

ensures availability of asset(s) if PL wins

pressures Def to settle



Class (September 25, 2000)



Goals of discussion

trace application of holding through cases/doctrine

how doctrine unfolds over time

how do you apply developing doctrine to new issues

effects of due process



Sniadich v. Family Finance Corp. - Court requires notice and hearing for employee prior to attachment of wages (102)

U.S. Supreme (1969)



Supreme Court strikes down WI law - Court requires notice and hearing for employee prior to attachment of wages



FACTS:   Family Finance (P) instituted a garnishment action against Sniadach (D) and Miller Harris Instrument Co., as her employer, as garnishee.  P alleged a claim of $420 on a promissory note.  The garnishee filed an answer stating that it had $63.18 of D's wages under his control and that it would pay one-half to D as a subsistence allowance and hold the other half pursuant to the order of the court.  The garnishment statute gives P 10 days to serve the summons and complaint on D after service on the garnishee.  D was served the same day as the garnishee.  D moved the garnishment action be dismissed for failure to satisfy Due Process; notice and opportunity to be heard were not given before the in rem seizure of the wages.   The lower courts and appeals court sustained the procedure and the Supreme Court granted certiorari.  



ISSUE:  Must procedural due process be met before a taking of property may be permitted? 



RULE OF LAW:  Procedural due process must be met before a taking of property may be permitted.



HOLDING AND DECISION:  (Douglas, Justice)   Must procedural due process be met before a taking of property may be permitted?  Yes.  The summary procedure adopted by Wisconsin may well meet the requirements of due process in an extraordinary situation.  However, there were no facts to indicate that P required special protection nor is the statute narrowly drawn to meet any such unusual condition.   D was a resident of Wisconsin and in personam jurisdiction was readily obtainable.   The specific question is whether the interim freezing of wages without a chance to be heard violates procedural due process.  A prejudgment seizure of wages may impose a tremendous hardship and is a most inhuman doctrine.  Reversed.



Concurring: (Harlan, Justice)  This deprivation may not be characterized as de minimis and D must be afforded notice and a prior hearing.



Dissent: (Black, Justice)  The Due Process Clause of the Fourteenth Amendment contains no words that indicate that this Court has the power to play so fast and loose with state laws.  The majority considers a garnishment law of this type bad state policy, a judgment that is and should be reserved for the state's legislature and not this court.



LEGAL ANALYSIS:   This is a public policy decision by the court in that most wage earners would be crippled by a garnishment of wages and at least there should be some compassion in the process with a court to determine the justness of the garnishment.



Fuentes v. Shevin - Due Process - no balancing test = requires notification and opportunity to be heard an meaningful time/manner (pre-seizure) subject to limited exceptions (102)

407 U.S. 67 (1972)



Facts

FL & PA laws authorize summary seizure of goods/chattel in personal possession under writ of replevin

Def (Shevin) - state attorney defending viability of FL statute

writ of replevin - allows party to recover under authority of the state by merely filling in blank form and filing with court clerk

issuance of writ - on ex parte application (w/o hearing) of anyone claiming a right and posting a security bond

PL goods (stereo/stove) purchased on installment K; goods seized when dispute arose over servicing and PL ceased payments



District Court - rejected PL claim b/c goods <> life necessities



Supreme Court - 

no notice required under PA/FL laws

PA = no litigation required of PL; Def able to recover only if initiates litigation self

procedural due process - requires -  

parties whose rights are to be protected are to be heard;

to enjoy this right, parties must first be notified.

opportunity to be heard must be granted in meaningful manner/time



Issue = 

are statutes constitutionally defective b/c not allow hearing in meaningful manner/time

is pre-seizure hearing required for due process



Fundamental policy = people's right to enjoy property free of governmental interference (= protection afforded by due process clause)

partial/possessory interest = "any protected interest" protected by 14th amendment

temporary/non-final replevin = deprivation under 14th amendment

limited exceptions where - 

important to secure important government or public interest

special need for very prompt action

state maintains strict control of authority to exercise authority



Ruling - PA/FL Stats = unconstitutional insofar as deny pre-seizure right to be heard



Class

Constitutionality of state laws - first appealed to District Court and then on to Supreme Court



�Fuentes�Court requires��Pre-seizure notice�No�Yes��Interest in property�Yes���Affidavit/verification (swear)�No���Hearing officer�Clerk (paper pusher)���Specificity�little established facts as basis for claim (fill in blank form)���Nature of issue����Bond (considerations = creditworthiness; likelihood of winning)�double value of goods at issue���probable cause����post seizure hearing�FL = Yes; PA = No���

statutes allowing pre-hearing seizure

perhaps to encourage development of consumer credit industry

Theme = Dignity - not too present in opinion

Standard - w/ narrow rule like exceptions

Court's reasoning - not balancing  (e.g., opposite of Eldridge v. Matthews) - although PL motivation must have been b/c amount at issue = so de minimus ($300)

cost issues - not addressed by court

how to alternatively encourage creditors to operate in social interest

legislative sanctions



Notes

Flagg Brothers, Inc. v. Brooks (109) U.S. (1978)

14th amendment implicated only when State taken action to deprive citizens of rights 

e.g., - contracted self-help remedies (repossession) <> generally involve State



Mitchell v. W.T. Grant Co. - pre-hearing seizure allowed for mechanics lien (109)

436 U.S. 149 (1978)



Facts

Supreme Ct. allows Louisiana stat allowing pre-hearing seizure statute b/c

seller/creditor has current interest in property

stat requires creditor to establish specific facts re: nature of claims = more substance than FL/PA (Fuentes)

stat requires judicial involvement/control



Class

Distinguish from Fuentes

involved a mechanic's lien for work done on a house (real property) rather than personal prop

affidavit provides substantial basis for claim - e.g., subject to Rule 11 sanctions if wrong

judge considers affidavit

Fuentes



North Georgia Finishing Inc. v. Di Chem - Due Process - garnishment statute held invalid (109)

419 U.S. 601 (1975)



Facts

bank account impounded w/ no bond pending litigation on an alleged debt

Court rejects GA proceeding for garnishment

no due process due to

absence of notice/pre-garnishment hearing

lack of participation by judicial official

no afidavit by someone knowledgeable of facts

no need to establish probable cause

burden placed on Def to post bond and file challenge



Due Process - Summary of Fuentes, Mitchell, Di-Chem, and Doehr



Rule

Real property - pre-seizure hearing necessary 

Personal property

Eldridge v. Matthews - hearing necessary

Calero-Toldeo v. Pearson Yacht Leasing Co. (seizure of yacht) - hearing not necessary where seizure necessary to protect interests of creditor



Summary of types of proceedings (least due process to most)

no notice - violates due process where Fuentes tests not satisfied

notice

preliminary injunction

summary judgement

trial - full blown adversary process which affords benefits associated w/ fact finding and full consideration of issues





��Fuentes�Mitchell�Di Chem�Doehr��Pre-seizure notice�No�No�No�No��Interest in property�Possessory�Vendor's��None��Affidavit/verification (swear)�No�Yes�No�Yes��Hearing officer�No

Clerk (paper pusher)�Yes�No�Yes (Judge)��Specificity�Very little - 

little established facts as basis for claim (fill in blank form)�Yes�No�No/Yes - arguendo��Nature of issue�Simple (?)�Simple��Complex��Bond (considerations = creditworthiness; likelihood of winning)�Yes

double value of goods at issue�Yes�No�No��probable cause�No�?�No�Yes arguendo��post seizure hearing�FL = Yes; PA = No�Yes�No�Yes ��������Holding re: Due Process�violation�no violation�violation�violation��



Theme = development of due process requirements



factors to consider - 

new justices brought on board during process�

Connecticut v. Doehr - Due Process - Matthews test applied in holding CT attachment statute invalid (Supp. 14)

U.S. 1991



Facts

CT statute - 

allows prejudgment attachment of real estate w/o prior notice or hearing

requires affidavit in support of claim



PL submits application for attachment (= $75,000) to Doehr's house

affidavit = 5 one sentence paragraphs

COA = assault (totally unrelated to Real Estate being attached)



�CT Statute�Supreme Court��Pre-seizure notice�No���Interest in property�None - COA unrelated to prop.���Affidavit/verification (swear)�oath of applicant or competent affiant���Hearing officer�judge/court���Specificity�bare bone facts�impossible for judge to make adequate ruling��Nature of issue�Assault - unrelated to property���Bond (considerations = creditworthiness; likelihood of winning)�No���probable cause�Yes���post seizure hearing�Yes�������Holding re: Due Process�violated���

Rather than pursue CT remedies, Doehr brought suit in Fed Court re Const. of CT statute



District Court - found for PL - CT stat fine



Court of Appeals (2nd) - found for Def (Doehr) 

pre-seizure hearing allowed only where exigent circumstances present - no exigent issues noted in Doehr case/required by CT stat

risk of wrongful attachment = high b/c highly factual nature of case required hearing to consider PL probable cause

CT stat <> requirement of bond





Supreme Court - affirms for Def (Matthews test applies)

Precedential cases distinguished on their specific facts (Matthews = govt. v. private party; Doehr = priv. v. priv.)

Apply Matthews test



Test�Court��Def's private interest�property interest at issue is significant - clouds title, influences ability to get loans, sell real property, mortgage, etc. (even tho possession retained)

��risk of erroneous deprivation 



     AND

















value of additional/alternative safeguards afforded by CT statute

	- post attachment hearing

	- judicial review of adverse decision

	- double damages if suit w/o probable 		cause

�risk = substantial due to factual nature of assault COA

CT stat <> properly define probable cause required for judge to issue attachment

CT stat requires only "skeletal" affidavit 

not adequate basis for judge to consider

even detailed affidavit gives only the PL version = insufficient for determining assault COA with any degree of accuracy





Alternative's do not adequately reduce risk of erroneous deprivation (largely due to factual nature of assault issue?)��PL private interest�minimal

no direct interest in property

no exigent circumstances��

Injunction historically

only where threat of Def harming PL ability to recover a subsequent award

generally confined to creditor claims

tort actions <> lend self to ex parte assessments (as much as debtor/creditor issues) due to factual nature

required PL post bond



Bond

Majority - bond required but does not negate other considerations (e.g., need for exigent circumstances)

Minority - should not consider bond issue as not relevant in present case - wait until facts present themselves for judicial consideration



Class



bond - inadequate b/c - some damages cannot be compensated



Considerations

Defendant's interest - 

risk of error - 

value of additional process - 

PL's interest - PL <> claim to property (more compelling argument if interest in Def's property is at risk)



Court recognizes that Doehr is more complex than Mitchell - requires presence of both parties to resolve



Interlocutory Relief (TRO/Temporary Injunction)



Injunction - Progressive Test - American Hospital Supply v. Hospital Products Ltd. - grant injunction only if probability of harm to PL > than probability of harm to Def (113)

(7th Cir. 1986)



Facts

Def near bankruptcy

Def terminated PL as distributer

PL sued for breach of K - 

District Court awarded injunctive relief to PL



Appeals Court

preliminary injunction issued on incomplete record 

requires judge to choose course of action which will minimize the costs of being mistaken

grant injunction only if probability of harm to PL > than probability of harm to Def 

injunction if  P x HP > (1-P) x HD = solely a Juristic device



Injunction Test

Test�Considerations��will the PL be irreparably harmed if injunction denied�Yes - PL large inventory of Def goods; Def insolvency��does PL have adequate remedy at law�??? - potential damage to inventory��will harm to PL if injunction denied exceed harm to Def is injunction granted�PL harm

insufficient basis = potential damage to PL goodwill by sudden/urgent nature of Def termination - could have been cured w/ retraction

factors supporting injunction

PL held large inventory of Def goods - value of which would have fallen where dealers <> want involved in legal dispute

PL difficulty in calculating loss

Def = insolvency = not good for money



Def harm = none; PL good for money

PL posted bond = $5M (Def <> dispute)

BUT bankruptcy - bond may be no good if Def liquidated before bond paid - consider

bankruptcy costs (administrative)

losses in value of assets liquidated thru bankruptcy (substantive)

��is PL reasonably likely to prevail at trial

�Yes - Def breached - does not appear to be iany anticipatory breach��will public interest be affected by granting/denying injunction (any harm to 3rd parties�Court only considers harm form collusion driving up prices and determines that Def <> show that product = general market (2 firms easier to collude than three - Def = one of two firms . . .)��issue <> actual loss

issue = 

impending loss which injunction may prevent

how great is such loss

can damage be made up at trial



Dissent - Injunction test - s/b traditional consideration

no adequate remedy at law (monetary damages would be insufficient) - PL will suffer irreparable harm

PL irreparable harm > Def irreparable harm

probable success

injunction <> contradict public interest/policy



Class

preliminary injunction = allowed short-term temporary relief

appealable (temp restraining order <> appealable)

status quo issue - allows preservation of nature of parties' interests until issue can be heard at trial



Injunction - Classical 4 part test for application

Test

no adequate remedy at law (monetary damages would be insufficient) - PL will suffer irreparable harm

PL irreparable harm > Def irreparable harm

probable success

injunction <> contradict public interest/policy



balancing required b/w tests - Posner's formula achieves this to a certain extent

public interest - precedent allows that current decision may affect other people in the future



Walker v. City of Birmingham - application of classical injunctive analysis (168)



Facts

see above



Test for injunction�Walker��no adequate remedy at law (monetary damages would be insufficient) - PL will suffer irreparable harm�Birmingham's alleges remedy at law = inadequate��PL irreparable harm > Def irreparable harm�Walker's mob like activity will lead to further imminent danger to lives, safety, tranquility, peace, general welfare of public��probable success of PL claim�more like a restraining order��injunction <> contradict public interest/policy�No - necessary to support public interest��

more of a restraining order than a temporary injunction pending trial

contempt b/c no attempt by Walker to meet procedural requirements

no motion to dissolve injunction before they violated it

no attempt to obtain license





Injunctive Issues�Court finds . . .��did court have jurisdiction for injunction�Yes - as a court of equity, state court has jurisdiction over subject matter/persons��did Walker knowingly violate the injunction�Yes - staged press conference where announced would violate��

by not first trying to obtain a permit, Walker put the court in position of having to assume that one would not have been issued



Class



Contempt

criminal contempt - results in jail time; 

doesn't matter if harm will recur in the future

purpose = punishment; not deterrance of future violation

coercive contempt - past violation and threat of repeated violation

purpose = vindicating authority of court



Letter from Martin Luther King Jr. (175)



creative tension - necessary to grow

breaking the law - difference b/w just and unjust laws

white moderate - more concerned w/ civil obedience than civil justice

extremists for love - e.g., of historical extremists viewed as visionaries/heroes

Bull Connor's police - moral means to immoral goals = not acceptable



Fortas - Concerning Dissent and Civil Disobedience (Supp. 28)

1968

government and the people (all people) are subject to and must obey the law

civil disobedience is subject to the First Amendment - freedom of speech/assembly where peaceably exercised

Dr. King, w/o complaint or histrionics, accepted the penalty of misjustice



Discussion - September 27, 2000



Themes

Foundationalism - dignitary interest apart from action

Goldberg

Fuentes

Instrumentalism

Connecticut v. Doehr

Matthews v. Eldridge



Remedies (Post Judgement)



Damages

Carry v. Piphus - (128)



Facts

PL 1 - (student) suspended by Def (principal) for smoking marijuana

PL 1 received 20 day suspension at same time notice sent home to mother

Def - few days later - met w/ PL1 and mother to explain suspension but not to determine if smoking

PL1 sues for being suspended w/o due process

TRO allows PL 1 to return to school



PL 2 - wore earring to school

Def assistant warned mother of potential suspension b/c against school policy

PL 2 - suspended 20 days  by Def for wearing earring against school policy

PL 2 - sues for lack of due process

TRO allows PL 2 to return to school



District court - for PL (but no relief granted)

lack of due process

Def not allowed qualified immunity form damages b/c s/h known actions would violate due process

no damages b/c no proof of damages submitted by PL

PL entitled to declaratory relief but court makes no declaration



Appeals Court (7th cir) - reversed and remanded

declaratory/injunctive relief granted

s/h considered evidence of pecuniary value of missed school days submitted by PL after judgement

H/E no recovery for missed school time IF Def show PL w/h been suspended anyway (failure of due process <> cause of suspension)

substantial non-punitive damages available just b/c due process violated - even if suspensions justified



Supreme Court - limits Appeals court's award of substantial non-punitive damages

§ 1983 damages = compensate for actual damages caused by deprivation of constitutional rights

application of damages to concrete cases - look to torts

procedural due process - protects

<> from deprivation of life, liberty, property

= from mistaken/unjustified deprivation

due process violations <> presumably lead to injury (no action per se)

per se actions typically - certain to damage/difficult to prove damages  

reason for reversal

due process deprivation - not necessarily results in injury every time

injury may arise from suspension as opposed to due process violation - difficult to tell difference

no particular difficulty in proving actual damages



Ruling

b/c right to due process = absolute - denial of due process = actionable 

where no proof of actual damages = nominal damages allowed

Remand - if suspensions justifiable - nominal damages = $1/day



Class



missing class would equal irreparable harm

preliminary injunction - 

extent of hearing varies (from cursory to substantially a trial)

must involve notice

types of harms recognized by the court

suspended w/o reason (unjustly/erroneous) - 

dignitary values for violation of due process - 



PL claims should be damages per se - no need to prove (DC disagrees; AC reversed for PL; SC reversed for Def)

why does deterrence of due process violations not allow per se damages

Congressional intent = deterrence to extent of compensatory damages

basis for right to assess punitive damages (ftnt 10) - based on court's historic right to punish wrongs (= common law - not in written law)

nominal damages - more significant than $$ when right damaged is more significant than $$ (e.g., don't cheapen right by assigning value)



Key issues - 

damages = compensation to put PL back in position w/h occupied if Def hadn't injured PL

must show actual damages for the awarding of non-punitive damages

due process violations = nominal damages where actual damages not shown

nominal damages - more significant than $$ when right damaged is more significant than $$ (e.g., don't cheapen right by assigning value)

case = 2 yrs after Matthews v. Eldredge - compare method of reasoning



Permanent Injunctions

Walgreen v. Sarah Creek - permanent injunction - affirmed b/c allows parties to negotiate to efficient settlement (120)

7th Cir. 1992



Facts

PL operated pharmacy in mall under lease w/ non-compete clause (no other pharmacies in mall)

Def indicated would install pharmacy in mall

PL sought permanent injunction



Procedure

Trial court granted permanent injunction until PL lease expired - Def appealed

CA appeals (Posner) - affirmed



Reasoning 

damages usually apply to breach of K b/c many breaches = efficient

specific performance - only when damage remedy inadequate

Def - PL losses = easily calculated



injunctions 

benefits

burden of determining cost - shifted from court to parties

free market principle - prices/costs more accurately determined by market than gov.

costs

continued monitoring by courts

"bilateral monopoly" - parties must deal with each other (limited options increases costs)

damages

benefits - avoids cost of continued supervision, 3rd party effects, bilateral monopoly

costs - diminished accuracy; increased court costs to parties for preparing cals/evid.



rule - if balance even b/w injunction/damages - no specific performance s/b required

PL damages difficult to calculate and inescapably inaccurate



Class

classic negative injunction- easily trace breach to remedy

classic structural injunction - can't trace breach to injunctive remedy (e.g., can't simply tell party to stop discriminating; may involve/apply to unforeseen parties)



lower court - granted permanent injunction



Def appeals - s/h been required to pay damages



Appeals court - deals w/ permanent injunctive relief (not interlocutory)

irreparable harm and inadequate relief <> belong together (see p. 122)

is there reason why injunction preferable to damages remedy

rejuvenating inadequate remedy at law via the economic principle/formula

Theme - is it better for parties to negotiate around injunction or court to pay damages



Theme - good resources of judicial resources to maximize social efficiency



Class Oct. 2



Injunctions - Simple v. Structural

simple (negative) injunction - requires specific action

structural injunction - 

generally occurs where not close match of right and remedy

much controversy of this type

Congress enacted limitation w/ respect to inmates(?)



Consent Decrees



Represent alternative method (from simple judicial decree) for implementation of an injunction

Series of relevant choices for court

act as deferrer - leaves upto parties to reach agreement - 

benefit - avoids problems - is judge competent/separation of 

disadvantage - party which violated law asked to remedy

act as director - dictate specific requirements

beneft - court guidleines easier to enofrce

disadvantage - ruling may over step competency; imposes adverse ruling on party whose compliance is needed

appoint special master - find workable solution

bargaining role - 

public deliberative model (preferred model) - court plays participative role - 

bringing in parties in developing workable remedy

maximizes principles of consent and decree



Spectrum



Complaint filed							Post liability Consent Decree

�

Consent decree







Local 93 v. City of Cleveland - Consent Decree - treated as action of parties and not of court insofar as Title VII bars court from providing a remedy where no discrimination exists (Supp. 31)

S. Ct. 1986



Facts

Def negotiated w/ 3rd party (Vanguard) for implementing affirmative action

PL (union) intervenes as interested party (representing all firefighters in general) to consent decree (Rule 24)

Def and Vanguard reach agreement w/o PL input

District Judge refuses acceptance of decree b/c intervenor PL not given chance to input - requires PL to provide more specific objection



Court acts in bargaining role - proposes solutions - suggests more promotions for all interested parties

Def & Vanguard (w/ special master) agree to court's proposal subject to approval of PL union

Union votes down the approval but does not raise any specific legal arguments against proposed consent decree

Def & Vanguard develop second proposal

District Judge approves



PL objects to consent decree and all use of racial quotas - in particular w/ respect to individuals not injured by discrimination



District Court - over rules PL objection



Appeals Court (6th cir.) - affirms



Supreme Court - sole issue = does § 706(g) prohibit consent decree as a remedy under circumstances (is consent decree = order of the court?)



PL�Court (majority)��court barred under 706(g) from awarding relief under Title VII to benefit of individuals who were not victims of discrimination���consent decree = litigation decree/court order and prohibited by the express terms of 706(g)�voluntary compliance preferred to compulsory compliance

EEOC favors voluntary compliance

no basis for distinguishing b/w voluntary action in consent decree and voluntary action outside of consent decree

elements of consent decree - similar to court order

entered as a judgement

looks like a judgement

court retains power to modify in certain circumstances

non-compliance = contempt of court

elements of consent decree - similar to contract

based on agreement of parties

can be treated as orders or contracts in different situations for different purposes

Congress focus in 706(g) = on compulsory power of Courts - not present in a consent decree

Majority - Consent Decree - 

source of authority = consent of parties

no litigation/judicial consideration of law has been made

limitations to consent decree - 

w/i subject matter jurisdiction

can't violate statute



Dissent - 

source of authority = statute 

parties agree the application of law; judge's signature required to make force of law

��

Benefit of consent decree

avoid financial costs of litigation



Class



Consider

process of negotiating decree

City's judicial record - knew would lose on civil rights issue - ready to negotiate

bringing in only parties most likely to agree = short term benefit which often leads to long term problems

incentives to all parties

role of court in overseeing decree

problems arising from consent decree

jurisprudential problem - what is source of court' authority?



Why was Local 93 excluded

in both parties' interest to exclude party hostile to issue being addressed, in the interest of time/efficiency



Strange - 

Court reviewing consent decree prior to being adopted

Only basis for such preliminary review is Rule 23(e) relating to class action litigation

court rules that consent decree = fair (as required by Rule 23(e))

if had proceeded as individual action (rather than decree) would have been no requirement for court to review



Def's argument

§ 706(g) precludes orders providing affirmative action

consent decrees are orders

consent decrees violate § 706(g)



Elements of Consent Decree

Element�Court Order�Contract������non-compliance punished by contempt decree�X���agreement b/w parties��X��court can unilaterally modify decree w/o consent of parties

limited modification - change in material facts or applicable statute

modification may be made by asking court to reconsider issue (more like injunction)

PL motion - if court order not working

�X���

Process justification for consent decree

court determines that fair/in the interest of parties

makes decision "law-like"

should not be only in class action litigation - s/b general procedural requirement for fairness determination



Consent decree = hybrid

part injunction

part K agreement

problems

what is source of legitimacy

historic response - very pragmatic (except in class action area) - 

need agreements to facilitate justice (can't hear all cases)

encourages voluntary settlement (goal of Congress)



Critical Issue - consent decree exceeds authority of what court could order in litigation

Cleveland decree - allowed b/c authority flows form agreement (voluntary in nature) and not from judicial authority of court



Why does Brennan <> address whether § 706(g) applies to consent decrees for affirmative action

court wanted to specifically rule on consent decrees

no majority on whether 706(g) applies to orders affecting affirmative action - Local 96 allowed Court to deal w/ part of issue



Consent Decrees

comprise total action available at time consent decree entered

Rehnquist disagrees w/ Brennan's dealing with issue

Sturm - Renquist response inadequate b/c doesn't provide basis for court authority w/ consent decrees other than identifying pragmatic issues



Local 93

biggest effect - consent decrees may go beyond authority of court where litigation order w/h/b entered



Susan Sturm - Normative Theory of Public Law Remedies

Attorney Fees

CP 139



Class

no Constitutional requirement to provide indigent w/ atty representation = limits access

why Rule 68 exists - conserve resources/encourage settlement

Why does PL <> have to pay Def cost if PL loses

Scenarios

�PL pays . . .�Def pays . . .��one - 

No settlement offer

No fee shifting statute

PL wins��pays Def costs

Rule 54 (d) - pays PL costs (defined by § 1920)��two - 

No fee shifting statute

Def offers settlement

PL rejects settlement offer

Def wins at trial�pays PL costs

Rule 54(d) pays Def costs (unless court otherwise directs)���three - 

No fee shifting statute

Def offers settlement

PL rejects settlement offer

PL wins but recovers less than settlement offer�pays PL costs after settlement offer made�pays Def costs

pays PL costs up until settlement offer made��four - 

����five - 

����six - 

one way fee shift stat - costs include atty fees (e.g., § 1988)

Def offers settlement

PL rejects offer

PL receives injunctive relief/ nominal damages�how to value injunction�???��



Reading 

American rule - losing party <> generally pay prevailing party fees

allows poor to litigate

encourages innovative claims

jury remains vital part

substantive/procedural rules evolve rapidly

more volatile/less precedent bound legal environment



English rule - costs follow victory

deters frivolous/marginal litigation

more fully compensates prevailing party for trouble of litigation

outcomes = more predictable

no juries in civil cases since 1950's

narrowly bound by precedent

no distinct sovereign states developing own law



Fee shifting (141)



fundamental incentive for PL to bring suit

incentive to lawyers to represent PL

deterrent to Def at risk of suit



Class

One way fee shift

Rule 68 - interpreted such that only PL may recover atty fees

encourages PL to bring close cases



Marek v. Chesny - attorney fees included in FRCP 68 settlement costs (142)

U.S. 1985



Facts

Def police officers shot and killed PL son

PL sues

Def offer settlement of $100,000 (including costs and atty fees/no division)

PL rejects settlement

PL wins trial - awarded $60,000 (i.e., less than settlement offer)

PL files request for awarding attorney fees under 42 U.S.C. § 1988



District court - declined to award atty fees



Appeals Court - reversed - granted fees to PL



Supreme Court (Burger) - reversed - denies post settlement offer fees to PL on basis of Rule 68

42 U.S.C. § 1988 - 

Congress expressly included atty fees in "costs" available for shifting

atty fees may be awarded as part of costs

limited to "reasonable" atty fees

FRCP Rule 68 

allows settlement including atty costs up to time of settlement's proposal

plain purpose = encourage settlement/avoid litigation

most reasonable inference - Rule 68 refers to all costs

favors settlement of all lawsuits (neutral as to parties)

FRCP Rule 68 and 42 U.S.C. § 1988 must be read together - defn of costs in § 1988 includes atty fees (T/F Rule 68 costs should include atty fees

harmonization = § 1988 encourages PL to bring meritorious civil right suits - Rule 68 encourages settlement



Dissent (Brennan)

issue - does FRCP "costs" = § 1920 "taxable costs" strictly (i.e., promotes uniformity) OR depend on underlying awards statute in determining whether atty fees included

various stats award atty fees - majority position will result in varying treatment due to differing wording of each stat

majority decision violates limits of judicial authority b/c limits specific legislation (stats awarding atty fees) passed by Congress

Judicial Congress = deliberating whether to amend Rule 68 to include atty fees (implies not included in Rule 68)

limited history of FRCP and use of "costs"- suggests limited to costs which may be taxed by court (excludes atty fees) under common law <> allow costs to vary depending on statute considered

Rule 54(d) = costs determine by clerk one day's notice= only routine readily determinable costs

where FRCP address atty fees - reference made explicitly

only limited, recent prior authority that courts/attys ever viewed Rule 68 as including atty fees

FRCP must be given consistent interpretation (intent of drafters)

§ 1988 = sensitive to merits of action; Rule 68 <> sensitive to merits

Majority position - Rule 68 changes substantive legal results when FRCP should only affect procedure



Class

separate costs from atty fees - excluded portion of case addressed whether settlement w/ no breakout of atty fees complies w/ Rule 68

why PL <> pay Def attorney fees

goes against § 1988 in encouraging PL to bring action

Dissent (Brennan) - can't rely on plain language of Rule 68 which provides shfting of prevailing party's costs - b/c interpreted as meaning only shifting prevailing PL costs



Sturm - strongest case where majority got ruling wrong





Marek Notes (151)



§ 1988 fee shift = 

pro plaintiff

limited - 

only where PL substantially successful

only to extent of pre settlement offer fees



Settlement Offer (153)



Contingency Fee (163)

alternative to hourly billing

typically 1/3 of recovery (w/ no fee if lose)

judicial review allowed for reasonable terms

private fee (recovery of atty fees from Def under statute) may occur along w/ contingency fee received out of award to PL





Class October 4, 2000



Motion for attorney fees

Rule 68 - Marek rests on atty fees

note inconsistency in interpretation of provision

literal interpretation allows prevailing Def to recover costs from PL - stil somewhat unresolved after Marek

not clear whose "value" is relevant (if Pl recovers less than rejected settlement offer)

to society

to PL

to court - efficiency?

what if injunction - how to value - especially difficult if the good (to PL) achieved through injunction is not spelled out in injunction



Rule (procedure) v Standard (substance) - important to exercise discretion to overarching goal

Rule 68 rule - rigidly over/under inclusive

Rule 68 standard - allows flexibility in achieving goals of Rule 68



�

DISCOVERY

Information Gathering



Class



Discovery - process of determining validity of allegations

confirm that witnesses will be able to present their case in court



Themes (4) - driven by expense, abuse, costs - leading to reform efforts

adversarialism v. cooperation

judicial mgmt v. party autonomy

efficient use of judicial resources vs. search for truth (how far do you go)

national uniformity of rules vs. local experimentation 

Rule 26: previously - local district can opt out of automatic disclosure; 

encouraged unique developments

problem = litigators operating in different states = confusion)

Rule 26 - 2000 - no more opt out (except where no national rule) encourages uniformity



Rule 26 (f) - First formal negotiations - 

have to be related to settlement - w/ report back to judge

mandate automatic disclosure by one party to the other throughout Discovery period

names of people w/ relevant info

index of documents





October 4, 2000 - Discussion Section



injunctions

consent decrees

no contempt for breach of K

breach of K available for violating consent decree



Rules enabling act - FRCP may only be procedural/may not affect substantive issues

Rules 26-37 govern dicovery

Rule 26 - automatic disclosure requirement - amended - excluded opt out possibilities

Rule 26A - disclose witness names, insurance K



�

Changes to Rule 26a



Class - October 5, 2000



Mandatory Disclosure (Supplement)



White

Supreme Court should avoid making decisions using own rules

Supreme Court ( best position to decide rules b/c don't use on daily basis



Scalia

will add another layer of litigation

can't change process w/o changing incentives

Adversary Character of Civil Discovery (390)



Brazil



attorney's already have obligation while in court

but incentives have been changed b/c have mandatory Rule 11 type sanctions

easier to get atty fees awards in discovery proceedings





Sturm

counter-intuitive to have atty voluntarily divulge privileged info



Compliance, Abuse and Reform

Shrag - Bleak House (363)



Federal system w/h/b/ better b/c - 

potential for sanctions (Rules 26/37)

each delaying tactic - brought before different judge - affront not to court but to other side

federal court - all issues before the same judge



what could Shrag have done to ease the burden of the process?

motion for protective order (Rule 26) - party asks court to affirm their right to not comply with discovery order

order to compel - force party to comply w/ discovery order



Deposing witness in other jurisdiction

Local rule governs where ever deposition is taken

requires starting an action solely for purpose of taking a deposition



Theme - judges = a managerial role

submit pre-discovery findings to judge (?)

??

criminal contempt if violate part of schedule



ABA Model Code of Professional Responsibility (380)



Pre-Trial Conferences - Discovery and Settlement



Class - October 10, 2000

Massachusetts Rules of Civil Procedure

Rule 16.4 - every conference = must update court as to progress of settlement talks



Pre-Trial Conference - Marcus (Supp. 72)



effective case management = judges must

show commitment/leadership/supervision early

establish clear timeline for trial phases



adjudicatory process = search for truth (rather than manipulation of rules)

reduced level of knowledge required at pleading stage - unreasonable for parties to know all facts at pleading stage

increased level of info available at pleading stage

familiarize litigants/curt w/ issues - simplify issues

early disclosure = make unnecessary certain possibilities at trial



Why not mandatory?

time/effort of pre-trial conference might not warrant benefit derived depending on type of issues

encourage settlement

ADR - at least one must be authorized by each district (reference MRCP 16.4)

mini-trials - before selected representatives of parties or impartial 3rd party; not binding unless agreed otherwise; not appealable; not admissible as evidence

summary jury trials - convened by judicial offer; consisting of (6) jurors; issues advisory opinion (not binding/appealable/admissible)

mediation - may be individual/group/institution; mediator s/b compensated; if parties agree, court order entered expounding agreement; not admissible

neutral evaluation

non-binding arbitration



Final pre-trial conference - as close to trial as possible



Against Settlement - Fiss (594)



imbalance of power

disparities in resources - effects = 

less able to amass/analyze info

may need damages immediately to survive (induced to settle)

unable to finance litigation (forced to settle)

distortion of judgement

resources influence quality of presentation and who wins

judge generally lessens impact of distributional inequalities (asking ??; calling witnesess)

H/E - judge not present in settlement process

absence of authoritative consent

groups targeted by settlement may not be organized

no procedures for generating authoritative consent

who speaks for group?

in trial - authoritative judgement applicable to non-represented members arises from law (= acceptable)

in settlement - authoritative settlement arguably applicable to non-represented members arises w/o actual representation of non-member interests

FRCP 23 - judge polices settlements - provides no guidance for evaluating settlements - often results in judge predicting what would have happened at trial 

judgement never entered (only imagined)

w/o benefit of full trial

No continuing judicial involvement

goal of settlement = quick, decisive end to dispute

parties may actually intend to litigate through several rounds

structural reform (e.g., restructuring large scale/bureaucratic organizations)

enormous task

may require judge to revisit issue later (to determine fact/law b/c no finding were ever made at trial previously)- negating earlier cost savings of settlement

inability for judicial enforcement (e.g., thru contempt) - courts reluctant to use bargained agreement b/w parties as a basis to coerce parties

Justice rather than Peace

courts employ public actors in public forum to reach public goals

courts <> maximize position of parties/preserve peace

judicial role not accomplished when parties settle



Alternative Dispute Resolution - Edwards (599)



ADR - superior to adjudication in private disputes b/c avoid inefficiency of issue obscuring procedural rules

concerns - 

standards in ADR may not reflect public standards (i.e., the "rule of law")

may displace judicial development of legal rights for disadvantaged (less an issue in areas of well developed law)

Adjudication - ensures proper resolution/application of public values





Approaches to Mediation - Ruskin (Supp. 95)



Focus of mediation (narrow to broad)

Level I - Litigation issues

very narrow

primary goal = settle issue of dispute approximating result of alternative resolution process (trial)

focus = strengths/weaknesses of each sides case



Level II - Business Interests

encompasses issues beyond what trial would consider

goal = satisfy parties' business interests more fundamental than disputed issue

focus = seek opportunities to improve their mutual business interests



Level III - Personal/Professional/Relational

considers what personal issues (of parties involved) may be barrier to settlement

sometimes people are the problem

principle goal - allow people to learn/change from one another (moral growth; empowerment)



Level IV - Community Interests

consider interests beyond those of the parties (e.g., society/community)

provide benefits to groups beyond the parties (promote legislation/create standard)



Mediator's Role

Facilitator

relies on parties' intelligence

parties better able to develop solutions

principal goal = clarify/enhance communication



Evaluator

parties' rely on mediator

mediator qualified on particular subject due to experience, training, etc.



Four Orientations - Strategies for mediator

Evaluative Narrow

assess strengths/weaknesses of each parties case

predict outcomes

propose position based compromise agreements

urge/push parties to accept proposal

Facilitative Narrow

ask questions - often re strength/weaknesses

help parties develop/exchange/evaluate narrow proposals

Evaluative Broad

educates self re: relevant parties' underlying interests

predict impact of non-settlement

develop/offer broad proposals

urge parties to accept particular proposal

Facilitative Broad

help parties understand underlying interests

help parties develop/evaluate broad interest based proposals



Pursuing Settlement - Menkel-Meadow (610)



qualitative-justice claims - 

looking for more democratic participation in social institutions

pursues - community empowerment, party participation, access



quantitative - efficiency claims - 

more prevalent



Menkel Meadow - new ADR forms needed

adversarial judicial system (win/lose) = inadequate

preferable = look for resolutions where both sides gain

institutionalizing ADR processes do not address concerns (Fiss & Menkel Meadow)

has instead created another adversarial battleground

new ADR forms should bring greater participation









PERSONAL JURISDICTION (643)

Power Theory



Personal jurisdiction

allocates judicial power among states

must be an underlying statute/legislative provision which establishes a court's jurisdiction (first question - is there a jurisdictional provision; was exercise of jurisdiction consistent w/ legislative provision; if so( Pennoyer v. Neff issues)



Subject matter jurisdiction

allocates judicial power within states b/w federal and state courts

federal courts - subject matter jurisdiction limited to federal issues/diversity issues

state courts - general subject matter jurisdiction

issue - can a (federal) court hear a particular type of case?



Venue

determines appropriate judicial district within state

assigned on basis of residence of parties or occurrence of relevant events



Notice

notice of action/opportunity to defend = basic notion of due process



Basic principles of Personal Jurisdiction (646)



In Personam - exercise of power of court over individuals based on rights/duties of individual

exercised = 

tag jurisdiction = serving notice on individual

domicile - where individual resides

jurisdiction of court to enter judgement against defendant

follows defendant around

must be given "full faith/credit"/enforced by other states where Def/assets found



In Rem - affects rights of the property

follows property - irrespective of who owns

affects person's interest in property

does not create obligation for Def to pay money to PL



In the nature of In Rem

relates to property

only affects the immediate parties' interests in the property





Quasi in Rem - 

allows court to obtain personal jurisdiction over dispute w/ non-resident

requires presence of Def property w/i state

allows judgement against Def limited by value of property located w/i  state





Class - October 11, 2000



Why forum important

choice of law

logistics/convenience of litigating close to home

elected state officials deference to constituents

inconvenience to Def



Interests to state

protecting citizens

controlling conduct w/i boundaries



State power - limited by Constitution

supremacy clause - Federal law pre-empts state legislation on same subject

Article 3 - Judicial power - federal courts can review state decisions for constitutionality

Article 4 - full faith and credit - states must respect judgements rendered in sister states

privileges and immunities clause - states must allow citizens of other states to use their courts to enforce law

Due process clause



Power theory

clear who jurisdiction applies to

does state exercise authority over individual (?); can state reach an individual (?)



Pennoyer v. Neff - power theory = 2 basic principles (646)

U.S. 1877



Facts

Mitchell v. Neff - not all facts presented in Pennoyer case

Neff = California Resident

Case filed in Oregon

Claim - Mitchell suing for recovery of legal fees owed by Neff

Basis for jurisdiction - attachment of land located w/i Oregon (Quasi in Rem jurisdiction)

land not owned by Neff at time of lawsuit

Neff acquired land after lawsuit adjudicated

after land acquired - land attached and sold to satisfy underlying claim

Notification = substituted service = publication in OR newspaper

Mitchell purchases land at auction

Pennoyer acquires land from Mitchell

Neff 

sues Pennoyer for land in collateral action

claims no personal jurisdiction for initial action

Pennoyer

claims that OR law establishes personal jurisdiction for the initial action

OR law allows jurisdiction over 

anyone present in state when served w/ process in state

property present in state when properly attached



federal law claim - constitutionality of OR law in exercising power over non-residents

if state acts w/o authority ( no legitimate action has occurred (any judgement = invalid)

jurisdiction

can't be in personam case b/c no service of notice

can't be in rem b/c no attachment prior to case (Neff didn’t own at time of Mitchell case).

if attachment had occurred at start of Mitchell v. Neff - notice would have been sufficient



Appeals Court - for PL (Neff) (initial attachment invalid due to technical deficiencies)



U.S. Supreme Court - affirmed (initial attachment invalid b/c no attachment of property at time of initial action)

Power theory - two principals

every state has authority over person/property w/i borders

no state = authority over person/property w/o borders

jurisdiction acquired thru two methods

in person service of process

action against property located w/i forum

liability only upto value of property

substantially = proceeding in rem

law assumes that property always w/i control of owner - attachment = notification

attachment = unconstitutional b/c

property not attached at time of initial hearing ( as such, initial hearing = against person (not property)

in personam jurisdiction = only where served w/ process in the state

w/h/b valid if attachment of property before initial hearing



Class

see notes above
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Suit 1 - Mitchell v. Neff

suit for fees

Oregon Court

Default Judgement = for Mitchell

Sheriff's sale to Pennoyer



Suit 2 - Neff v. Pennoyer

federal court



if attachment to property before Suit 1 ( w/h satisfied federal law = basis for OR jurisdiction over Neff



Personal Jurisdiction litigation = usually in State court (federal court = only fulfillment of full faith & credit clause)

Pre - Pennoyer - power/presence theory 

Post - Pennoyer - constitutionalization of personal jurisdiction issue

Pennoyer (652) - recognizes problems associated w/ specific categories of situations in which the State has a role

marriages - state court may adjudicate relationship where only one spouse present in state

partnerships - 

corporations - may only act through agents



Harris v. Balk - quasi in rem jurisdiction allowed (658)

U.S. 1905



Harris owes Balk $180

Harris = NC resident

Balk = NC resident

Balk owes Epstein $300

Epstein = MD resident



Epstein v. Harris

Harris visited MD (Baltimore)

Epstein served Harris w/ notice of action re: garnishment of Harris debt to Balk

MD stat allows garnishment so long as service is made

Harris acquiesces to MD jurisdiction

Harris pays Balk debt to Epstein



Harris v. Balk

Balk sued for payment of debt - irrespective of Harris acquiescence to Epstein's garnishment

Harris claimed debt already paid - MD judgement entitled to full faith/credit of NC courts



NC Trial Court - for Balk



NC Supreme Court - affirmed for Balk

MD <> jurisdiction to attach/garnish Balk debt from Harris (for benefit of Epstein) b/c Harris oly transitorily present in MD

Balk debt <> accompany Harris to MD



U.S. Supreme Court - reversed (for Harris - MD action against Harris valid as against Balk) 

MD service of process and subsequent action = proper if Balk could have sued Harris in MD for debt

MD law allows attachment of debts of persons located w/i state

MD law allows debtor of principal debtor to be garnished if court obtains jurisdiction thru service of process



Class

what are problems w/ power theory - consider due process issues

modern theory = International Shoe



Class October 12, 2000



Interpretations of Pennoyer

Majority interpretation - state sovereignty - considering states equal to foreign countries

case decided just after Civil War

at time - struggling w/ relationship b/w states/nation

charts middle ground between notions of federalism

sovereignty resides in nation - per Constitution 

sovereignty resides in states - per Articles of Confederation 

power theory



Minority interpretation - state decision to exercise jurisdiction implicates individual's property rights

who is the state to exercise to power over body when person has not placed body in state



Kogan (optional - not in materials) - better understood as fundamental rights of persons against state power



Greenstein - the Personal Jurisdiction Paradigm - (Supp 110)



Personal jurisdiction governed by Irreconcilable themes

individual v. society (felt on a personal level)

individual

seeks maximum freedom

sees society as threat to freedom

society = tool of/created by individuals

society authority - derived from individual's consent

society ("contrarian view")

individual dependant on society for self definition/sustenance

individual interests subordinate to society

jurisdiction serves public interest/orderly administration of justice

individual state v. union of states (felt on a political level)

state sovereignty theme

states relinquished limited power to national gov't so can participate

jurisdiction proper over all domiciliaries

nationalist theme

fair faith and credit of other state rules = constitutional obligation

Theme - basis for deciding an issue is stronger if can rely on multiple themes for support at different levels

Minimum Contacts Emerge

Hess v. Pawloski - personal jurisdiction from statutorily implied consent held valid (656)

U.S. 1927



Facts

PLE = resident of Penn

PLE drove car in Mass.

PLE injured DefE in Mass

Mass Stat 

= driving on Mass. roads = consent to make State registrar atty on whom service may be made

= sufficient service - so long as sent by registered mail and receipt/affidavit of compliance (?) appended to writ

allows continuances to provide DefE time to prepare for action

DefE sued in Mass court

PLE contests action

no personal service made

no  presence in Mass (other than temp trip)



Trial court - denies motion to dismiss



MA Sup. Ct. - affirms validity of stat.



U.S. Supreme Court - 

notice sent outside state <> sufficient to create personal jurisdiction

transaction in state<> consent to be bound by process of local courts

supports allowing Mass Stat

requirement of notice

allowing DefE time to prepare

stat puts N/R and residents in equal position

state - has power to regulate use of roads by Res & N/R

difference b/w formal consent and implied consent (by using roads) <> significant



Class

separates issue of notice from personal jurisdiction (were considered as one issue in Pennoyer)

issue of dangerousness of motor vehicles?

state has duty to regulate use of vehicles by residents and non-residents

equal treatment/regulation of resident/non-residents

case refutes supposition that state = jurisdiction based on where property located AND individuals control of where property is located



International Shoe Co. v. State of Washington - minimum contacts proposed (661)

U.S. 1945



Facts

PL = 

only physical presence in MO

sales agents in WA promoting sales 

earned commissions = $31,000 per year

no authority to negotiate/enter K

contracts signed in MO

goods shipped FOB MO

maintains no stock in WA

no intrastate deliveries of goods

WA unemployment statute

authorizes service of notice upon employer's agent w/i state, or

requires copy mailed by register mail to employer's last known address

WA served notice on PL agents

PL claims - 

no presence in WA; agent's not representatives of PL for serving notice

WA statute = unconstitutional burden on interstate commerce



Issues

did PL activities render it subject to obligations w/i Def state

can state collect taxes on basis of PL activities w/i Def state



Commissioner, Superior, Supreme Court - ruled that notice was appropriate

regular/systematic solicitation of orders = sufficient business in state = amenable to suits in WA

additional activities = further evidence of presence in state

presentation of samples

salesmen residence in WA

resulting in substantial volume of sales

regular shipments to state



U.S. Supreme Court - affirms

due process requires minimum contacts such that suit <> offend traditional notions of fair play/substantial justice

consider the inconvenience imposed on foreign corp by subjecting to liab w/I a state

presence arise where activities = continuous and systematic (even w/o consent)

satisfaction of due process- consider quality/nature of the activity vs. fair/orderly admin of laws

where foreign corp enjoys benefits of state laws ( also subject to obligations of state laws

PL activities

not irregular nor casual

were systematic/continuous over several years

resulted in large volume of business

received benefits/protections of state laws, including right to resort to state courts for protection



Dissent

majority relies on subjective/emotional terms

court <> have authority to invalidate legislation w/o substantial basis

majority ruling = unconstitutional (?)



Class

interpretation - updating pre-existing rules governing relationships b/w fed/state and state/indiv.

personal jurisdiction = least favorable defense = has to be raised at start of trial or waive claim

Int'l Shoe - claims had no agent in state = special appearance = preserves jurisdictional argument on appeal



Class October 16, 2000

nature of presence w/I forum - 

previously = physical presence

now = activity w/I state

procedural fairness - evaluated on relationship b/w Def and forum state

are burdens of jurisdiction on Def reasonable

Jurisdictional theories

state sovereignty ( ~ Pennoyer)

procedural fairness

Concept of notice

Harris v. Balk/Pennoyer - notice = sufficient presence in forum for personal jurisdiction

Int'l Shoe - bifurcation of notice/minimum contacts (adequate presence in forum) for personal jurisdiction

questions

physical presence no longer necessary for personal jurisdiction

is physical presence in state enough to establish personal jurisdiction

at time of Int'l Shoe = yes

but see Burnham subsequently

Int'l Shoe - U.S. Supreme Court - does not have to consider if activity rises to general jurisdiction b/c specific jurisdiction = applicable to facts of issue presented

Long Arm Statutes (669/671)

Statute must authorize court to assert jurisdiction

long arm statute limited to claims arising out of specific in-state act

consider - does a claim arise out of an act covered by a long arm statute

Can court assert jurisdiction - 

does long arm statute apply to particular situation

does long arm statute reach beyond International Shoe minimum contact constraints



supplement general requirements for in personam jurisdiction

domicile

state of incorporation

service of process in state

appearance before court

consent

provide "specific" jurisdiction





October 16, 2000 Class Discussion



Theme - Personal Jurisdiction

theoretical reasoning - Power theory

doctrinal reasoning



Activity�No Contact�Casual/Isolated Contact�Single

Acts�Continuous

but limited�Substantial / pervasive continuous��Relation to Claim�None�No relationship�Related to claim�Related to claim���General Jurisdiction?�No�No�No�No�Yes (e.g, domicile)��Special/Specific  Jurisdiction�No�Yes�Yes�Yes�Not necessary��Cases����Int'l Shoe���

long arm statutes

1st question - what is the statute /  does stat apply

2nd question - does long arm statute fall w/i  Due Process clause



Notes

Crocker v. Int'l Hilton (670) 1st Cir. 1992

PL sought to hold hotel liable in state forum (MA) where holiday booked

Def activity w/i MA <> fall w/i  long arm statute

Constitutional issue of long arm statute <> arise because don't get past long arm statute 1st question



McGee v. Int'l Life Insurance Co. - specific jurisdiction appropriate where sold one insurance policy to CA resident (671)

U.S. 1977



Facts

Def 

TX corporation

sold only one insurance policy to individual in CA

no other contacts w/ CA

CA long arm statute - subjects N/R insurance companies to suit for policies sold to CA residents

CA court exercises specific jurisdiction

PL recovered default judgement - TX courts refuse to honor



U.S. Supreme Court - reverses - for PL (TX courts must extend full faith/credit to CA ruling)

expanding scope of jurisdiction over N/R persons/corps

nationalization of commerce

ease of transport





Class

Expanded personal jurisdiction

rational

nature of commerce - becoming more interstate

easier to travel to forum to defend litigation

Theory - tend to move away from importance of territoriality/sovereignty of state

High water mark of specific jurisdiction



Minimum Contacts Develops

Hanson v. Denkla - Purposeful Availment - no minimum contacts through unilateral action of 3rd party (674)

U.S. 1958



Facts

Donner - while residing in PA - established trust w/ Delaware trustee

Donner moved to FL/died in FL

trustee awarded 1/2 fortune to grandchildren

children challenged disposition of assets under FL law



FL court - 

exercises personal jurisdiction over DE trustee 

invalidated the trust in technical grounds



DE court - refuses to allow full faith and credit of FL ruling 

no in personam jurisidction over trustee(essential party)

no in rem jurisdiction over assets located in DE



U.S. Supreme Court - agrees w/ Delaware

rigid Pennoyer rules have changed

still territorial limitations to state power

must have minimum contacts

relevant factors - show that no connection w/ forum state

trustee = no office in FL

no business in FL

no tryst assets in FL

no solicitation of business in FL

Def must purposefully avail itself of privilege of conducting activity w/i forum state (3rd party actions <> satisfy)



Class



Theory - 

court willing to recognize that personal jurisdiction not tied solely to physical presence

H/E - limitation of state power/sovereignty still applies

Personal Jurisdiction defense = right = can be waived

personal jurisdiction - relevant questions

application of jurisdictional statute

identify contacts w/ forum state &relevancy of contacts to claim

any purposeful availment



Worldwide Volkswagen v. Woodsen - Minimum contacts through stream of commerce (676)

U.S. 1980



Facts

Def sold auto to PL in NY

Def business confined to NY

PL drove auto to OK

PL accident in OK

PL sues Def in products liability action

long arm statute - personal jurisdiction arises from activity causing tortious injury



Issue - in personam jurisdiction over Def w/ contacts only related to 3rd party action



OK District Court - denies Def constitutional claim against in personam jurisdiction



OK Supreme Court - denies Def writ to restrain District Court ruling

rejects OK long arm statute - something more than tortious activity required

Def enjoyed benefit of OK - mobility of autos/autos present in OK

Debolt - but in effect no - since Def only additional fact was buyer of good used good in OK



U.S. Supreme Court - Reversed - no personal jurisdiction

Due process Clause of 14th amendment

requires adequate notice

requires personal jurisdiction

limits power of state over N/R

judgement violating due process = void

minimum contacts = 

must exist b/w Def and state before personal jurisdiction arises

must be such to not offend traditional notions of fair play and substantial justice

achieves

protects Def against burdens of litigating distant action

limits power of states

other relevant factors

forum state's interest in adjudicating dispute

PL interest in convenient/effective relief

interstate judicial system's interest in most efficient resolution of controversies

shared interest of states in furthering fundamental substantive social policies

sovereignty of each state implies a limitation of powers of other states

no connection to OK

no activity in OK - no sales/services

enjoy no benefits of OK law

solicit no OK business

only indirect connection through affiliated dealerships/service organizations - must be a constitutionally cognizable contact w/ state

forseeability that product used in OK (due to mobility) = inadequate to establish minimum contacts

if allowed - every seller of chattel = subject to personal jurisdiction everywhere

Rule

Def activity such that Def reasonably anticipates being brought into forum state court

Def purposefully avails self of privilege of conducting activity in state

Def delivers goods into "stream of commerce" w/ expectation that will be purchased in forum state



Dissent (Brennan) - significant contacts exist



forum state = interest in litigating�accident occurred in OK

PL hospitalized in OK

OK interest in enforcing highway laws

��litigation = connected to forum

���Def linked to forum�auto = mobile product by nature

foreseeable that auto driven to OK

why differentiate b/w delivery of goods through distribution chain and delivery of goods into forum by customer?



��burden of defending <> unreasonable�at least as efficiently in OK as anywhere else (witnesses in OK)��Def derived value from OK�nationwide highway system = ability to drive product in OK

nationwide network of dealers/service centers ensure that auto worked on wherever located

��

Dissent (Marshall/Blackmun) - 

intentionally became part of nationwide/global dealer network = sufficient minimum contacts w/ state

foreseeable that auto would enter OK

may not always possible to structure ops to avoid jurisdiction/liability in foreign state



Dissent (Blackmun) -

mobility of auto = foreseeability that will enter OK 



Class (WW VW)

application of long arm statutes at time of WW VW - 

readily applied

gray area = in state jurisdiction over out of state Def re out of state action

Court majority (reasoning) wants to facilitate predictability

reasonableness of personal jurisdiction = relevant only if purposeful availment establishes relationship

purposeful availment = more important than other factors for establishing personal jurisdiction

indirect foreseeability irrelevant to personal jurisdiction

predictability - important to establishing personal jurisdiction





Class October 17, 2000



WW VW (continued)

stream of commerce (682)

no reasoning to decision

just different ways to stating a conclusion

perhaps not central to court's decision

sloppiness of reasoning in WW VW doesn't address other factors which might bear on personal jurisdiction

economic benefit derived

degree of control over who end user will be

fairness from imposing previous two factors

dealer (WWVW) / distributor - contest OK personal jurisdiction

mfr (Volkswagen) / importer (Audi) - do not contest OK personal jurisdiction

(Sturm) court is fudging in ruling

only way mfr/importer present in OK = thru general jurisdiction (b/c wouldn't fit stream of commerce rule for special jurisdiction established by court)

foreseeability - potential types

is it that foreseeable that product will end up in another state

reasonably foresee that will be sued in specific forum state



Class October 18, 2000



Seeks to serve (particular market) - might be enough o establish purposeful availment / personal jurisdiction

stream of commerce - under analyzed in WW VW

Brennan (686) - any continued use of product w/i  stream (hw far down stream do you go)

does it rely on consumer's ultimate use

no consideration of relationship b/w dealer/mfr



Calder (& South) v. Jones - minimum contacts allowed where activity merely directed at CA and delivered through newspaper (690)

U.S. 1994



Facts

Calder = president/editor of tabloid - located in FL

tabloid - largest circulation in CA

South = reporter located in FL

Calder/South wrote negative article re: Jones (contacted CA source for info)

article published in tabloid distributed to CA

Jones = resident of CA

Jones sues for defamation (libel)

Calder/South = special appearance requesting dismissal on no personal jurisdiction



CA Superior Court - affirms Def motion to dismiss - 1st Amendment grounds



CA Court of Appeals - reverses



U.S. Supreme Court - affirms (for PL) - personal jurisdiction exists

Def - no minimum contacts - do not appoint article their agent

minimum contacts

article concerned CA activities of CA resident

effected CA career of PL (Jones)

article drawn from CA sources

damage (loss of reputation) - done in CA

article targeted at CA

Def knew article would negatively affect PL in CA



Class

remedy available - PL wants punitive damages - drives procedure of case (e.g., parties named as Def)

minimum contact test - target of Def activities (i.e., damages intended in CA)



Burger King v. Rudzeewicz (709)

U.S. 1985



FL long arm statute = any N/R who breaches a FL K so long as COA arises from such breach



PL - main office/incorporated = FL; district office = MI

Def bought franchise of PL in MI

Franchise K = FL K governed by FL law

Def negotiated w/ both Miami and MI offices while applying for franchise

Def franchise = not successful; fell behind on payments to PL

PL orders Def to vacate franchise; Def refuses

PL brings suit in U.S. District Ct. Southern FL

Def claims no personal jurisdiction



U.S. District Court - denies Def motion - personal jurisdiction exists



Court of Appeals (11th Cir.) - reverses - no personal jurisdiction

no notice to Def of possibility of/no financial ability for litigating in FL

Def dealt w/ District office in MI - expected to deal w/ this office

precedents = choice of law provision in franchise K = irrelevant to jurisdiction

disparity of bargaining power

elements of surprise

Def lacked fair notice of FL jurisdiction



U.S. Supreme Court (Brennan) - Reverses - rules for PL

Due Process Clause - requires fair warning of jurisdiction - provides predictability to judicial system

fair warning satisfied - party purposefully directs activities/K relations to residents of forum state



Step 1 - minimum contacts

Def reasonably anticipates adjudication in forum state

purposeful availment - purposeful act by Def to enjoy benefits of doing business in forum state

reasons for personal jurisdiction over N/R

manifest interest in providing forum for Residents to redress injuries

interstate commerce

modern communication/transportation = less burdensome

foreseeability - not an issue



Step 2 - fair play and substantial justice - given minimum contacts/other factors - does personal jurisdiction = fair play and substantial justice? - considerations:

how much burden on Def

forum state's interest in adjudicating issue

PL interest in convenient/effective relief

interstate judicial systems interest in most efficient resolution of issues

shared interests of state in furthering substantive social policies



where Def purposely availed - must show other reasons supporting injustice of personal jurisdiction

Def purposely availed of FL

CA = wrong - Def negotiated disputes w/ main FL office

CA = wrong - Franchise K = disputes under FL law = relevant (evidence of intentions to benefit from FL law)



Dissent (Stevens/White)

Def <> deliver goods into stream of commerce in FL

Def - only business = MI



Class

choice of law provision - shaky to rely on for purposeful availment (Dicta to decision)

Burger King - K injury - K relationship relevant to COA

WW VW - tort injury - K relationship not so relevant to COA

physical presence is no longer a constraint to personal jurisdiction

pertinent question - did we form relationship allowing you to anticipate that would be subject to law/jurisdiction

venue addressed - ???

case brought in Federal Court

4(k)(1)(A) - limits each federal court's jurisdiction to the geographic boundaries applicable to state courts (except for bulge rule)









Asahi Metal Co. v. Superior Court - No law - minimum requirements of fair play not met (695)

U.S. 1987



Foreign Def (Asahi) sold valve assembly to foreign 3rd party (Cheng Sin) in Taiwan

Foreign 3rd party integrated part in tire tube and sold to CA

Foreign Def = no direct contacts to U.S. 

Zurcher (PL) motorcycle wheel explodes/crashes (Zurcher injured/wife killed)

Zurcher sues for product liability

CA long arm statute = personal jurisdiction on any basis not inconsistent w/ CA & U.S. Constitutions



CA Superior Court - denies Def motion to quash summons

Def - international business = international defense of litigation

relied on Chang Sin testimony that Asahi knew parts sold to CA



CA Court of Appeals - orders Superior court to quash summons

unreasonable to extend personal jurisdiction solely on foreseeability of products indirectly in CA



CA Supreme Court - reversed Court of Appeals order to quash summons; personal jurisdiction exists

Asahi knew some parts sold in CA

Asahi benefited form sales in CA



U.S. Supreme Court (O' Connor) - reverse - quash personal jurisdiction

minimum contact test - must be based on act of Def

purposeful availment = notice of subject to litigation there

substantial connection to forum state - must come from act of Def

burden on Def = severe - distance; unfamiliarity w/ foreign country's judicial system

consider procedural justice of other states (nations) - jurisdiction over Def = unfair

greater care when extending U.S. legal issues into international arena



Dissent (Brennan)

stream of commerce - Def benefits from sale in CA

reasonableness - unreasonable to hold Def liable in CA

rare instance - minimum requirements of fair play/substantial justice defeat reasonableness of jurisdiction



Dissent (Stevens)

minimum contacts - not always necessary - jurisdiction may be otherwise reasonable

minimum requirements of fair play/substantial justice - may defeat reasonableness of jurisdiction

Debolt  - seems backwards from Burger King



Class



Parts of ruling

reasonableness

only decision of court = only part II-B (everyone except Scalia)

only part w/ at least 5 justices agreeing

only precedent = decision on reasonableness

stream of commerce

no consensus

no precedent yet



General

Scalia - infer that reasonableness balancing = too imprecise; more weight to geographical factors

Brennan - first time that Brennan viewed that no personal jurisdiction



Hypothetical - show that reasonableness = hard to determine

what if Asahi = FL corporation rather than JP



Millenium Enterprises v. Millenium Music (HO 120)

U.S. District Court Oregon 1999



PL (Millenium Music)

OR corp selling music since 1969

sells products through web site

Def (Millenium Enterprises)

SC corp

music store/web site = Music Millenium

sells products thru web site

purchased 1% of CD's from OR (Allegro)

sold one CD to OR

add disclaimer to web site that <> sell to OR

Allegro mixes up credit invoices b/w PL/Def

PL sues for infringement of trademark



OR court - 

PL COAs - rejected by court outright

sale of one CD to OR <> minimum contacts

Trademark cases - consider buyer confusion - not supplier (Allegro) confusion

effects test (effect of web site = damage regardless of forum focus) - Def not directing efforts at OR

PL COA - web site

not directed at specified market

compare web site types - interactive sales vs. passive provision of info

precedent - Asahi = need something more purposeful than mere creation of web site

consider extent of Def business thru web site - if substantial ( personal jurisdiction = easier

Ruling - Def <> personal jurisdiction b/c

merely publish interactive web site

no direct action towards OR (targeted to SC w/ maps to stores)

no business w/ OR

foreseeability <> sufficient for personal jurisdiction alone

specific jurisdiction - applies to Def conduct - not medium used by Def (e.g., web site)

publishing web site <> deliberate action for personal jurisdiction (b/c users must take action to reach web site - Def <> thrust web site on users)

if publishing web site = personal jurisdiction ( subject to law suit in al jurisdictions



Class

actual confusion arises

Allegro = upstream supplier

Millenium Music - COA relates to downstream consumers

Allegro might be able to sue Millenium Enterprises in OR re supplies

Millenium Enterprises' contact w/ OR for supplies = irrelevant to Millenium Music COA

Precedent

Calder v. Jones (Enquirer article vs. Shirley Jones) - consider Def intent to do business in OR

Def interactive web site - 

no file transfer w/ Oregonians (?)

toll free 1-800 number reachable by anyone - indicates targeting people from beyond immediate area

Hypothetical

what of hacker trying to hack a server - is purposefully availing of whatever forum in which the computer sits

what of Amazon.com - targeting nationwide consumers?

Current test - what does it mean to target a state

consider parallel to listing telephone number in phone book

should we have trans-substantive procedural rules



Minimum contacts - Extensions

Shaffer v. Heitner - quasi in rem jurisdiction eliminated - minimum contact analysis always applicable (uncertain as to in rem) (725)

U.S. 1977



Legis

DE stat 

allows jurisdiction thru sequestration of any property w/i DE (property sold unless Def makes general appearance)

stock in DE corp = statutorily sited in DE

Facts

Heitner = N/R of Delaware

Greyhound = DE corp w/ principal place of business = AZ

Heitner - owns 1 share of Greyhound

Greyhound = liable for anti trust action in OR

Heitner sues Greyhound in DE - for violation of duties



DE Chancery - rules for PL

purpose of DE provision - 

= compel appearance of N/R Def to appear/defend suit

<> to secure possession of property

limited purpose of sequestration ( renders inapplicable due process required by precedent

statutory DE situs = sufficient basis for quasi in rem DE jurisdiction



DE Supreme Court - affirmed for PL

purpose = compel Def appearance in DE = distinguished from precedent

ancient origins of sequestration ( DE interest in regulating mismanagement of DE corp

Int'l Shoe = inapplicable b/c quasi in rem jurisdiction at issue



U.S. Supreme Court - reversed - Int'l Shoes applies to all state court jurisdictional determinations

DE court rulings assume continued soundness of Pennoyer (power (over persons/property) theory)

Pennoyer favored N/R by making harder to sue

Int'l Shoe - identified more current jurisdictional rule 

applicable to in personam jurisdiction = relationship b/w Def, forum, litigation

collateral effect on in rem = weakening Pennoyer rationale

commentators - 

rejected idea that action against property <> action against person

idea of fair play and substantial justice - should equally govern state power over domestic property

Fundamental shift in quasi in rem jurisdiction - 

judicial jurisdiction over thing (in rem) = judicial jurisdiction of personal rights in thing

Harris v. Balk (domestic property unrelated to COA) - no longer valid

if direct assertion of personal jurisdiction = unconstitutional ( indirect assertion = unconstitutional

quasi in rem jurisdiction - eliminated as adequate basis for COA to extent associated w/ COA unrelated to property sequestered



Int'l Shoe minimum contacts test applies to in rem determination

presence of property may indicate availing of benefit of being in state

protection of interest under state law

marketability of property

availability of important records/witnesses



court recognizes arguments against Int'l Shoe application to quasi in rem jurisdiction

Def s/n avoid payment by moving property - Full Faith and Credit clause requires states to honor judgements of other states under proper in personam jurisdiction

power theory would assure PL of forum - fairness standard of Int'l Shoe would apply

Debolt - does fairness trump minimum contacts?



DE <> jurisdiction b/c - 

COA <> related to property w/i state

domestic property <> subject matter of litigation

DE legislature = failed to legislate compelling interest in supervising management of DE corporation

PL <> prove that DE = fair forum

state jurisdiction <> b/c center of controversy OR most convenient location (<> choice of laws)

must consider appellant acts

substantial benefits of DE law to Def directors

establishes - DE law governs Def directors obligations to Greyhound & S/H

<> establish that Def availed selves of conducting activity w/i state

Debolt - what is "Conducting activities w/i state" - contra to BK (suit in AZ)?

DE <> enacted statute ( accepting directorship = consent to jurisdiction



Powell (concurring)

reserves judgement on real property



Stevens (concurring)

fair notice requires warning that particular activity will give rise to personal jurisdiction

unfair to either lose securities or have to submit to general jurisdiction

consider predictable risks of being subject to jurisdiction in state



Brennan (concurring)

power theory = no longer valid



Brennan (dissent)

no factual record re: minimum contacts; majority ruling = Heitner ( no opportunity to discover presence of contacts

state has jurisdiction to adjudicate s/h derivative suits against state chartered corps

derivative suit - inures to benefit of all s/h ( chartering state = unusually powerful interest in providing convenient forum ("fairness issue")

public policies supporting DE jurisdiction

significant interest in providing restitution for local corp for fiduciary mismanagement outside state

DE possessed manifest regulatory interest ( expansive of jurisdiction = appropriate

corp = creation of state law

rule = minimum contacts - NOT best contacts



Class

derivative suit = s/h brings suits against corp. officers on behalf of corp.

quasi in rem jurisdiction

pre Shaffer - power theory allowed DE right to exercise jurisdiction over stock sited in DE (up to value of stock)

DE sequestration stat - Def surrenders property or submits to general jurisdiction (i.e., beyond value of property located w/i  DE)

2 basis for challenging Constitutionality of DE stat's due process

sequestration of property (stock) w/o notice - Dohr v. Fuentes

requiring subjecting to general jurisdiction w/o ability to appear under special jurisdiction to preserve property (???)

Quasi in rem jurisdiction eliminated - to extent property does not relate to claim



narrow reading - quasi in rem jurisdiction = in personam jurisdiction

broad reading - all cases of state court jurisdiction ( Int'l shoe minimum contacts test applies

various readings

quasi in rem jurisdiction no longer available where no relationship b/w COA and underlying property (e.g., real property same as intangible property

quasi in rem jurisdiction survives in limited situations (e.g., land)

Examples

jurisdiction would not be upheld if a person was involved in a car accident w/ Idaho resident who sued Def in ID attaching ID vacation home (just inherited and never visited) as a means of establishing jurisdiction

If group of kids injured due to large pit on inherited ID property, jurisdiction would be upheld b/c claim relates to property, with issue being duty and maintenance of property

why treat land differently - avoid uncertainty of Int'l Shoe

why isn't willingness to be director in corporation enough of basis for jurisdiction

no notice - DE statute which says that accepting position in DE corp = DE general jurisdiction

unusual - invalidated entire DE statute (usually just particular application of statute)

when controversy arises out of Def contacts w/ forum - relationship b/w Def, forum, and litigation = essential foundation for in personam jurisdiction



December 6 Review



if intangible property - ignore in personam/quasi in rem analysis ( go straight to minimum contact analysis ( if in personam ( not limited to value of property

quasi in rem jurisdiction = questionable after case = 

general jurisdiction - we only know it applies to corps (uncertain if applies to individuals

suggests that in rem jurisdiction may no longer be sufficient ( implies that whole regime moving toward minimum contacts analysis ( but unclear b/c Shaeffer only applied to intangible property



Class October 25, 2000



2 options for defending under DE stat

quasi in rem jurisdiction - waive ability to defend case on the merits

in personam - waive challenge to personal jurisdiction and subject self to personal jurisdiction



Sturm - 

actual benefits from being officer in DE corp (hints that Dissent sounds correct)

unclear continued existence of quasi in rem jurisdiction re: land



Burnham v. Superior Court of CA - Tag jurisdiction allowed (741)

U.S. 1990



Facts

PL = resident of NJ

PL served w/ process for divorce proceeding while conducting business/visiting children in CA (transitory presence)

PL moves to quash service



Superior Court CA - denies motion 



CA Court of Appeals - denies appeal



U.S. Supreme Court (Scalia) - denies appeal

jurisdiction based on presence alone = due process b/c continuing tradition accepted by all states

Plurality opinion - Shaeffer minimum contacts test - limited application = requires quasi in rem jurisdiction over N/R based on relation of domestic property to COA

not all personal jurisdiction based on Int'l Shoe minimum contacts test

tradition treats present/non-present Def differently

inquiry as to fairness

irrelevant = traditional mechanisms, e.g., in-state service rule (validation = its pedigree)

relevant = new procedures

in state service rule = approved traditionally + still favored (still used) = still justified



White (Concurring) - in state service rule = too widely accepted/long lived to strike down



Brennan (Dissenting)

all jurisdictions - must comport w/ contemporary notions of due process (min contacts test?)

voluntary visiting state = clear notice that subject to suit

transient rule consistent w/ reasonable expectations

PL availed self of substantial benefits (including ability to file suit)

potential burdens on transient Def = slight (due to modern society)



Class (October 24, 2000)

Plurality opinion - unclear whether Burnham(?) should be read broadly or narrowly

Due Process conflict

Scalia - view dictated by originalist view of what due process meant when enacted by founding fathers

committed to tradition as source of legitimacy and better alternative to Brennan's theories

Brennan - view changes over time; perhaps even as the founding fathers intended

Brennan - stretches analysis to uphold tag jurisdiction (Sturm implies stretching too far)

pursuing judicial activism

not saying states have to have tag jurisdiction - just saying that if states decide to have tag jurisdiction - will not be inconsistent w/ due process

quasi in rem jurisdiction  - not as well established as in personam (see Connecticut v. Dohr)



Scalia - way to encourage experimentation is to leave latitude w/ states

Brennan - preserve legislative authority of legislatures



General Jurisdiction



October 25, 2000



Personal Jurisdiction continuum



�

				Specific Jurisdiction				General Jurisdiction



Isolated 									Continous & 

contacts									Systematic

�

Shaffer			arise out of			related to		

										



is it enough that claim - 

arises from contacts

concern = consider state interests in adjudicating the claim

related to contacts = even if not a tight connection w/ state interests



Helicopteros Nacionales de Columbia (758)

U.S. 1984



Facts

Def (Helicopteros) = Colombian corp w/ principal place of business = Bogota

Def agreed to provided helicopters to a Peruvian consortium (w/ U.S. principal)

K in Spanish on government stationery

residence of all parties = Lima, Peru

Def helicopter crashed in Columbia killing U.S. citizens employed by consortium

PL bring suit in TX



Trial Court - denied Def motion for dismissal



TX Court of Civil Appeals - reverses - no in personam jurisdiction



TX Supreme Court - initially affirmed Ct. Civil Appeals; reheard and reversed Ct. of Civil Appeals

held TX long arm statute reaches as long as allowed by 14th amendment Due Process clause



U.S. Supreme Court - reverses (for Def) - Def purchases and related trips <> sufficient for general jurisdiction

Shaffer - relationship b/w defendant/forum/litigation = essential basis for in personam jurisdiction

Perkins v. Benguet - U.S. 1952 (761 and 671)

OH contacts =

President of Philippine corp living in OH

office/records in OH 

director meetings

carried on correspondence relating to business

distributed salary checks drawn on 2 OH bank accts

engaged OH bank to act as transfer agent

test = continuous and systematic (tho limited) part of business conducted in forum

PL concedes that claims <> arise out of Def connections to TX

Issue - is Def subject to general jurisdiction

Helicol contacts w/ TX = 

one trip by President to negotiate K

acceptance of checks drawn on TX bank account

purchased helicopters, spare parts, accessories in TX

sent pilots for training in TX

sent management and maintenance personnel to TX



Brennan (Dissent)

suit in TX - does not offend traditional notions of fair play and substantial justice

Def = significant contacts w/ TX

Majority opinion read as being against PL b/c claim <> arise of Def contacts w/ TX; merely "related to" contacts

principal focus for constitutionality of jurisdiction = fairness and reasonableness to Def

specific jurisdiction should apply - irrespective of fact that not claimed by PL



Class

contacts w/ TX

Def CEO negotiated K for provision of helicopters

Def purchased helicopters/parts w/i TX

Def pilots trained in TX

payment received from TX bank account

basis for jurisdiction = TX long arm statute

TX Supreme Court - long arm statute to full extent as allowed by 14thAmendment

litigants agreed that no specific jurisdiction - (Sturm) don't know what they were doing

general jurisdiction - requires "continuous and systematic general business contacts (Perkins v. Benguet)

why do we still have general jurisdiction?

efficiency - otherwise have to argue specific jurisdiction even for "no brainers" (domicile, principal place of business, Incorp in state)

how expansive is general jurisdiction



Nichols v. GD Searle (766)

4th Cir. 1993



specific jurisdiction allows more flexibility for PL to bring action

general jurisdiction no longer as necessary/s/b viewed disfavoredly

consider volume of relative business activity w/i forum



Consent

Carnival Cruise Lines Analysis (Individual HO)



Class

forum selection clauses will be honored as not violating due process

Blackmun - forum selection clause valid

interest in limiting jurisdictions may be sued in

limits litigation re: jurisdiction selection

economic benefits to customers from reduced fares due to reduced litigation costs

lack of notice and not to participate

issue of concern where lose money if choose not to participate (e.g., cancellation fee applying to where ticket w/ clause no provided in advance - no notice given)

Notice

Mullane v. Central Hanover Bank & Trust - publication notification outlined for known and unknown beneficiaries (774)

U.S. 1950



Facts

Def (trustee) periodically prepares judicially approved accounting reports

judicial approval bars anyone w/ interest in trust from contesting results/accounting reports

Def notifies all beneficiaries by publishing notice (as required by statute)

PL objected that notice inadequate/not satisfy 14th Amendment due process



Surrogate's Court - objection overruled



Appellate Siv. Supreme Court - affirms



U.S. Supreme Court - reversed for known interested parties; affirmed for unknown interested parties

ignore whether in personam or in rem jurisdiction (defined by state courts)

State interest - unequivocal w/ respect to administration of trusts administered by its courts to extent adequate notice given



deprivation of rights in trust

restricts rights to act against trustee

interest subject to diminution by allowance of fees/expenses

level of due process required

reasonably convey required information 

reasonable certain to inform those affected

where no reasonable certain method exists - method must not substantially less likely to deliver required notice than any other feasible/customary substitute)

afford reasonable time to respond

right to be heard

publication sufficient if ( 

beneficiaries whose whereabouts not ascertained w/ due diligence

conjectural/future beneficiaries

beneficiaries whose interests/addresses unknown to trustee

publication insufficient if (

known present beneficiaries of known residence

not reasonably calculated to reach those who may otherwise be more certainly informed

mails = efficient/inexpensive means of communication

but notice may not reach everyone by mail - no assurance like personal service

adequate - as long as publication reaches majority of interested parties ( likely minority interests will be protected since all derive from same common fund

objection of recipient majority would protect interests of non-recipient minority



Class

who holds trustee accountable?

trustee must submit accounting to court for final adjudgement

extinguishes right to review/challenge accounting

potential conflict of beneficiaries

income - maximize current income

principal - protect corpus

basis for jurisdiction -state's interest in administering (closing certain) trusts

jurisdiction by necessity - 

case more important for fact that signifies court discomfort w/ traditional notions of jurisdiction

notice

question of due process

not question of jurisdiction

is there a jurisdictional basis for court to consider N/R claim?

if beneficiaries ever assert a claim ( will be availing selves of benefits of state law

state has interest in administrating trusts

economic cost of providing notice to all beneficiaries ( prohibitively costs

Mullane

publication adequate - for beneficiaries don’t know exist/location (so long as no better alternative available)

irrespective of fact that notified beneficiaries' interests = same

even if one parties arguments are different than representative's (sacrifices dignitary value)

will be adequate even if known beneficiary interests differ from unknown beneficiaries

publication inadequate - beneficiaries know exist/location

Pennnoyer - publication was adequate w/ respect to in rem jurisdiction

class notification

Mullane differs from Pennoyer (notice to individual)



Venue and Forum Non-conveniens

Piper Aircraft v. Reyno - central issue of forum non conveniens = convenience (783)

U.S. 1981



Facts

Def mfred airplane

3rd party crashed in Scotland killing pilot and 5 Scottish passengers

PL brings suit in U.S. to avail Scottish relatives of preferable U.S. laws (Scottish law <> strict liability

CA state probate court appoints PL administratrix

PL sues in CA Superior court - negligence/strict liability

PL moves to remove suit to federal court (USDC Central District CA)

removal allowed from state court to district court in same state

PL moves to transfer to USDC middle PA under 28 U.S.C. § 1404(a)

Def moves to dismiss for forum non conveniens



Precedent

PL choice of forum - rarely disturbed

H/E - court may dismiss case when

chosen forum = oppressive/vexatious to Def out of all proportion to PL convenience

chosen forum = inappropriate due to court's own admin/legal problems



District Court - dismiss for forum non-conveniens

alternative forum exists in Scotland

Def agree to submit to jurisdiction in Scotland/waive statute of limitations defenses

easier to disrespect PL choice of forum when PL = foreign

private interests of litigants (real parties, witnesses, pilot training, investigation) - strongly support Scotland

Def unable to implead British Def in U.S.

less costly to have one trial in Scotland

risk of inconsistent verdicts in U.S./Scotland

public interests (mixing of Scottish/PA law = hopelessly complex trial, enormous cost, unfair to burden local jurors w/ little interest in action) - strongly support Scotland



U.S. CA 3rd - reversed/remanded

dismissal never appropriate where alternative law = less favorable to PL

DC abused discretion



U.S. Supreme Court - reverses (grants dismissal)

central issue of forum non conveniens = convenience

Gilbert - dismissal appropriate where heavy burden on Def/court w/o PL proving why convenient

if unfavorable change in law = rule ( never have change in forum

public interest supports dismissal - where court w/b forced to deal w/ conflict of laws/foreign law

allowing action in U.S. ( flood of foreign litigation in favorable U.S. courts

if alternative law = no remedy ( unfavorable change given substantial weight

DC - private interests

did not abuse discretion

private interests point both ways

convenience = Scotland (w/ one trial)

Scotland COA = indemnity/contribution rather than U.S. = strict liability = burdensome but not unfair

DC - public interests

Scotland = strong interest in case

U.S. interest = minimal



Class

private interests

public interests

convenience to PL/Def

availability of evidence

Hypothetical

PL (Stewart) v. Sheridan (CO) and Hooker (OH) re IL accident - 

1391(a)(2) - Illinois b/c of property/evidence located here

1391(a)(3) - not based on Def personal jurisdiction - provision = default if no other place proper

PL (Stewart) v. Sheridan (CO) and Hooker (OH) re Canada accident -

1391(a)(2) - not Canada b/c U.S. state <> jurisdiction o/s U.S.

1391(a)(3) - applies (= OH or CO) b/c no other place proper

Subject Matter Jurisdiction???????

Venue - based on personal jurisdiction (?)

no jurisdiction over Hartsell

§ 1406 - allows court to cure/transfer if in interest of parties/justice - allows transferring case merely to allow court to obtain jurisdiction over Def

choice of law - transferee court must apply law of jurisdiction in which case originally brought (transferred from)

why not move to dismiss for forum non-conveniens while in CA (rather than waiting until get to PA)

easier to transfer than to get dismissal

transfer argument = more convenient for Def mfr (b/c location of plant)

dismiss argument = much more convenient in Scotland than PA

Sturm - sort of speaking out  of both sides of mouth - but wanted to assure that at least moved out of CA

criticism on public interests

court places heavy interests of Scotland in case

choice of law rules suggest if Scotland would apply choice of law based on U.S. rules ( PA law w/h applied

thru venue - federal courts have achieved result through diversity of parties that could not have achieved under choice of law provisions in diversity cases

court can require Def submission in other jurisdiction before dismissing (important b/c personal jurisdiction/venue = least favored defenses 



Notes



MacLeod v. MacLeod, MA 1978 (793) - wife of CIA agent sues for divorce; MA court requires husband to agree to accept service in home state of VA before dismissing

In re Union Carbide, 2nd Cir 1984 -



§ 1404



Class - October 31, 2000

CA State court - has no forum non conveniens provision

may not necessarily apply CA/US law, tho

Federal court - choice of law questions

which state's law applies - conflict of laws issues

if diversity action - when does Federal law govern diversity claim? (Erie v. Thompkins)

dismissal w/o prejudice - may be brought in other/proper forum/jurisdiction (consider SOL)

might have been an SOL issue in Pipier Aircraft



SUBJECT MATTER JURISDICTION



federal courts = courts of limited jurisdiction

Constitution creates Supreme Court 

inferior courts created only by act of Congress (similar to long arm statutes required to allow issue before state court)

originally (first 85 yrs) - state courts only existed until Congress enacted federal jurisdiction

State courts = 

general jurisdiction (as to subject matter)

limited jurisdiction (as to power over persons)

all cases in federal court solely on diversity grounds c/h/b heard in state court if personal jurisdiction c/h/b obtained

subject matter jurisdiction - so favored that 

can't be waived and 

can be raised at any point

why? if court didn't have power in first place ( action to hear case = null/void

Constitution limiting principal - power which Congress can bestow is limited by Constitution

Statutory limiting principal - courts power depends on Congressional authorization (statutes)





Diversity Jurisdiction

Mas v. Perry - outlining basic diversity rules re: resident alien and student domiciled at home(HO 127)

U.S. CA 5th 1974



Facts

PL1 = French citizen residing in LA for school

PL2 = MI citizen residing in LA for school

PL1/2 married in MI

PL rented apartment from Def

Def used two-way mirrors to watch PL

PL sues - 

Def moves for lack of subject matter jurisdiction



Trial Court - jury awards damages to PL1 = $5,000; PL2 = $15,000



Appeals Court - affirms

diversity

complete diversity required b/w parties (i.e., across the "v.") at time complaint filed

citizenship = domicile (<> mere residence) 

change in domicile =

taking up residence in different domicile

intent to remain in other domicile

retain domicile until acquire a new domicile

unaffected merely by marriage (altho marriage may lead to changes which affect domicile)

amount in controversy requirement

dismissal appropriate only if amount at issue below limit ($75,000) to a legal certainty



Federal Jurisdiction b/c

PL1 diversity - extended by § 1332(a)(2) to foreign citizens

PL2 diversity - b/c still a citizen of MI

dicta - propriety of federal court hearing related issues (diversity of one spouse supports hearing issues related to no-diverse spouse)



Class

Why might a federal court help against local prejudice?

federal judges appointed / state judges locally appointed/elected

jury pool =  larger in federal court

broader discovery procedures ( more info under cuts prejudice(?)

why might federal court be beneficial

more atty comfortable w/ FRCP than state rules

politics - liberal/conservative make-up of court may be different b/w federal/state

federal court = different view of responsibilities

if want to change venue - can move further away in federal court

Federal procedure provide different options than state procedure (forum non conveniens)

easier to enforce Federal decisions - Federal agents enforcing rather than relying on agents of other state

federal judges - want to eliminate diversity jurisdiction - want to minimize work load

lawyers - want to retain diversity jurisdiction - expands choices

Constitutional authorization broader than statutory authorization - e.g., 

complete diversity required

amount in controversy - must currently exceed $75,000







Federal Question Jurisdiction (795)



valid federal enforceable judgement requires - 

subject matter jurisdiction

personal jurisdiction

notice

concurrent jurisdiction - b/w federal and state courts to extent either could hear case

state courts - can hear diversity AND federal question issues



Class November 1, 2000

total diversity required = judicial interpretation of statutory principal

not common law (common law = no statute; judicial interpretation based on developed case law)

possible to have no state citizenship - in U.S. courts apply old domicile until new domicile obtained

e.g., suit brought against someone who has disappeared

diversity burden on party claiming diversity

court looked at last known domicile of missing person

for diversity purposes ( U.S. protectorates treated as states



citizenship

U.S. - birth/naturalized

state - established by domicile

aliens w/ green cards (residing in the U.S.) allowed to bring suit in U.S. courts

2 non U.S. citizens suing each other in the U.S. - some courts restrict this

jurisdictional amount



Louisville & Nashville RR v. Mottley - federal question must be raised in well pleaded complaint (797)

U.S. 1908



Facts

PL injured while riding in Def train

Def offered free rides for life

Def later disclaims offer of free rides b/c Congressional Act prohibits free passes

PL sues for specific performance

law does not prohibit free passes under PL circumstances OR

law unconstitutional b/c derives PL of property w/o due process

claims that 



Trial Court - for PL



Supreme Court - dismissed for lack of jurisdiction

no diversity of citizenship

no federal question

PL statement must raise federal issue

possibility that Def will raise federal issue as defense = irrelevant



Class

why have a rule which limits federal jurisdiction based on a pleading standard (i.e., no federal jurisdiction merely b/c anticipated that Def would raise federal issue)

easy to involve a federal laws in a claim ( rule restricts ability of "artful pleader" to slip a state claim into federal court

power theory (of subject matter jurisdiction) - court has no authority to require Def to respond to a PL pleading sans federal issue

relationship b/w Congress and States

Case History

U.S. Supreme Court sent to state court ( Mottley's won

Def appealed to U.S. Supreme Court ( reversed on Federal issues

U.S. Supreme Court jurisdiction - 

self executing jurisdiction

limited only by Constitution

can hear case even if Federal court cannot hear





Merril Dow v. Thompson - majority - federal question exists only where right of action is grounded in federal law (HO 131)

U.S. 1986



Facts

PL = Canadian and Scottish

Def mfr/distributed drug Bendectin

Benedectin = birth defects when ingested during pregnancy

PL alleges that Def mislabeling = violation of Federal Food, Drug, and Cosmetic Act

FDCA - violation = rebuttable presumption of negligence

Def - defense = FDCA <> apply to distribution outside US



District court - 

denied motion to remand (to state court?)

dismissed for forum non conveniens



CA 6th - Reversed - no federal question jurisdiction

no federal question present - 

would exist only if right to relief depends on substantial question of federal law

jury could find negligence even w/o violation of federal law



Supreme Court - affirms (no federal question jurisdiction)

grant of power by Constitution to federal courts <> self executing (only to Supreme Court)

well pleaded complaint - required for issue to be a federal question

defense that raises federal question = inadequate for basis of subject matter jurisdiction on  federal question

types of situations giving rise to federal question jurisdiction 

majority - Rule - suit arises under the law which creates the COA

litigation provoking problem - presence of a federal issue in a State COA

consider relevant statute - congressional intent of statute and relationship of federal judicial power thereto

see court assumptions below

removal jurisdiction - Def may remove only if well pleaded complaint raises federal question

Parties agree that federal law <> create a COA

court assumes (factors relevant to evaluating impact of federal statute to state law COA)

PL <> part of class targeted by Federal statute

legislative intent reveals no Congressional purpose to provide federal COA

federal COA <> further underlying purposes of federal act

PL COA = traditionally governed by state law

Major point - no federal COA under relevant federal statute

PL arguments for federal question - 

federal law substantial/necessary element of state law claim - Court = against Congressional intent by providing COA where Congress provided none

powerful federal interest in uniform interpretation of statute - Court = Supreme court retains jurisdiction to review decision of state courts on federal issues

special circumstances justifying federal question jurisdiction - e.g., b/c involvement of int'l PL - Court = federal question jurisdiction <> depend on novelty of claim

Ruling - federal issue arising w/i state COA (where Congress <> created federal COA) = no federal question



Dissent (Brennan) - 

statutory limitations on federal question jurisdiction (§ 1331) must be justified by reasons underlying statutory grant of authority and need for federal review

well settled = federal question may arise even though right asserted/remedy sought = state created

federal jurisdiction = where right created depends on the construction/application of Constitution/federal laws

PL claim - alleged negligence per se for violation of FDCA => T/F right to relief depends on construction of federal law

Def admits that PL claim = reasonable basis under federal law (tho denies liability)

Def main defense = no application internationally - requires determining application of FDCA

must consider reasons why Congress w/h federal remedy and COA to see if consistent/same

reasons for federal question jurisdiction

uniformity of decisions

availability of forum specializing in federal law

risk of incorrect interpretation of federal law in state court deciding state claim

express FDCA remedies - to be determined by federal court (per FDCA)



Class

PL want to be in state court

claim that federal law relevant

<> admit that federal law question

<> admit that violation of federal law

Def want to be in Federal court

no private right of action under federal law - not addressed by court b/c parties agreed to

PL <> want to be in federal court

Def <> basis for future COA

not precedent

unclear why diversity jurisdiction not claimed

Constitutional standard - is a federal issue an "ingredient" of the claim



Federal Jurisdiction - 

allowed where state law COA turns on construction of federal law 

current case - 

appeals court - state COA would survive even w/o federal issue

Supreme Court - look to Congressional intent ( no Federal right of action = no federal jurisdiction

Rule vs. Standard - do want strict rule that allows ability to predict in advance if case involves federal jurisdiction

Brennan - not enough that cases may ultimately be appealed to U.S. Supreme Court b/c most cases <> appealed



Class - November 6, 2000



Merril Dow (Continued)

majority - treats judgement re: absence of private right of action under federal rule = critical for determining federal jurisdiction

dissent - majority reads too much into absence of private right of action

must confirm actual intent of Congress re: jurisdiction

federal interpretations required for accuracy in applying federal laws

majority response - dissent s/b arguing for preemption

field preemption - federal law controls entire area

issue preemption - federal law preempts all conflicting state law 

no stare decisis - case rests on premise which was never decided

no holding by Supreme Court as to whether FDCA provides private right of action

parties stipulated that FDCA allowed no private right of action

Supplemental Jurisdiction

United Mine Workers v. Gibbs - supplemental jurisdiction where federal and state actions arise from a single constitutional case (804)

U.S. 1966



Facts

PL (Gibbs) hired union (not Def) to work mine

PL able to Grundy work mine if uses mine's unionized workers

Def (int'l union) members threatened/scared off PL workers and forcibly prevented opening of PL mine

PL lost job and began losing other K

PL sues for 

federal claims

secondary boycott by Def = illegal under § 303 of Labor Mgmt Relations Act/state law

haulage K damages

state claim



Trial Court - jury verdict awarding damages for PL (under state law claim)

judge limited damages on motion

also dismissed federal question issue



CA 6th - affirmed



Supreme Court - reverses

Hurn v. Oursler - state law claims heard by federal court where form separate but parallel grounds for relief in a substantial claim based on federal law

permissible = two distinct grounds (one federal; one state) for single COA 

court may retain even if federal ground not established

so long as federal = substantial

non-permissible = two distinct causes of action (one federal; one state) alleged

Hurn = too limited

Pendent jurisdiction = a true federal claim exists and relation w/ state claim = only one constitutional "case"

federal claim must establish subject matter jurisdiction

federal/state claims = common nucleus of operative fact

claims (federal/state) = ordinarily expected to be tried in one judicial proceeding

matter of judicial discretion <> PL right

judicial economy

convenience

fairness to litgants

risk of divergent rulings (?)

preemption / res judicata

if federal claims dismissed ( state claims s/b dismissed as well

subject to review throughout trial

current case -

state claims implicates federal pre-emption

state/federal claims = same nucleus of operative facts = reflecting alternative remedies

use special verdict sheet (jury instructions) to limit confusing jury b/w federal/state claims

doctrine of federal pre-emption = affected permissible scope of state claim = special reason for pendant jurisdiction

federal claim failed only for lack of proof of damages



Class

state law issue = extent to which labor union can participate in boycotts

primary = against employer

secondary = against customer

no federal diversity jurisdiction - must consider citizenship of each member (( destroys diversity) + int'l union

at trial - both federal claims of secondary boycott lose

haulage K - judgement as matter of fact - not enough evidence to support damage claim

boycott - judgement as matter of law - federal law only applies to secondary boycott - but PL = primary employer 

pendant state law claims - only basis on which remedy awarded by jury

Supreme Court

interprets meaning of word "case" as used by

supplemental jurisdiction - types

pendent claim jurisdiction - 

same parties in federal/state claims - 

just bring in claim lacking independent basis for federal jurisdiction

United Mine Worker v. Gibbs falls here

pendant party jurisdiction - 

bring in party lacking diversity (?) for federal jurisdiction

ancillary jurisdiction

why allow supplemental jurisdiction

PL forum choice

Federal courts hear federal issues

issue of preemption

Supreme Court wanted to hear case to address impact of preemption on federal jurisdiction

Supreme Court - exercising authority to police boundaries b/w federal and state law

federal law generally favors labor (?)



Owen Equipment v. Kroger - FRCP <> create/withdraw federal jurisdiction (despite FRCP 14 allowing 3rd party claim) (810)

U.S. 1978



Facts

PL = IA resident

Kroger (husband of PL) electrocuted

PL sued Power Co for wrongful death

Power Co = third party complaint against Def

PL amended complaint to include Def

District Court - granted Power Co motion for summary judgement to dismiss

PL contended Def incorporated/principal place of business in NE



District Court - jury verdict for PL

3rd day of trial - disclosed that Def principal place of business = IA

Def moved for dismissal for lack of diversity

Judge reserved decision on motion

Jury = verdict for PL

Judge Denies motion for dismissal



Appeals Court - affirmed

claim against Def = from core of operative facts re: Power Co

discretion to hear case remained after summary judgement for Power Co b/c Def concealed IA citizenship



Supreme Court - CA reversed; case dismissed for lack of jurisdiction

no independent basis for federal jurisdiction

FRCP <> create/withdraw federal jurisdiction (despite FRCP 14 allowing 3rd party claim)

pendant jurisdiction - involves federal/state issue against one Def

District court had constitutional power to hear case but not statutory authority

Zahn v. International Paper - U.S. ?? (813) - no pendent jurisdiction over individuals ancillary claims < $10,000 even though other substantial claims >$10,000

statutory authority - § 1332 (a) requires

$10,000

complete diversity of parties (statutory requirement)

PL amending complaint = destroyed complete diversity

PL <> have initiated suit against Def (non-diverse party) 

not ancillary jurisdiction

non-federal claim <> ancillary to federal claim ( entirely separate from initial claim against OPPD

ancillary jurisdiction typically involves Def being haled into court - current case = PL chooses to bring state court action in Federal court

not based on convenience of litigants nor considerations of judicial economy



Dissent

COAs (state and federal) = of nature ordinarily try as one proceeding

no justification for ancillary jurisdiction in impleader, cross/counter claims but not in current case

significant that PL asserting claim against 3rd party Def ( not trying to add new party to suit

Def brought into suit by OPPD

judicial efficiency, economy, fairness to litigants = relevant b/c PL not bring in new party



Class



Notes (819)

ancillary jurisdiction - allowed for impleader b/c ancillary to main claim (side issue)

permits federal court to hear related claim against a party not already in court but impleaded by Def on ancillary claim

avoids risk of inconsistent results

Pendent jurisdiction - permits federal court to hear related non-federal claim against party already in court answering a federal claim



Class



CP Discussion of Supplemental Jurisdiction - § 1367 (825)

see FRCP outline

House Committee Report

generally broad authorization for supplemental jurisdiction

restricted - diversity subject matter jurisdiction

in disclaiming jurisdiction - District Court must determine on case by case basis





Class November 7, 2000



Pendant Jurisdiction

anchoring claim - arises under federal law

pendant claim - arises under state law ( claim relates to federal claim

pendant party - arises under state law ( against Def not part of original federal claim



Ancillary Jurisdiction 

claim (related to federal claim) raised by parties other than PL - Def, 3rd Def, Intervenor - (i.e., did not choose forum) 

applies to 

Rule 14 - impleader = clearest case (see Kroger) - no independent claim on which jurisdiction can be based (?)

Rule 13 - compulsory cross claims

cross claims b/w Def (joint tort feasors)

Questionable interpretation (doesn't apply in practice)- if party doesn't choose forum ( party should be allowed to bring claim in federal court even if no diversity



General

may federal court decline federal jurisdiction over federal issue ( no - only allowed to decline where statutorily authorized (e.g., § 1367)



Is there power to exercise federal jurisdiction over non-federal claim? - Factors = 

anchor claim w/ federal jurisdiction

common nucleus of operative facts b/w claim w/ federal jurisdiction and other

PL normally expects to have all claims tried at once or be barred by res judicata



Discretionary test - does it further efficiency/fairness to take state claim

if federal claim dismissed ( consider amount of effort put into state claim

efficiency = relevant

state claim not necessarily dismissed (= retreat from United Mine Workers)



Source of statutory authority

prior to Finley - jurisdiction allowed unless relation to federal anchor claim statutorily severed

Finley - involved exclusively federal issue (tort action against U.S. under federal tort claims Act (preemption)

PL tried to add transactionally related state law claim w/ non-diverse parties (using pendant party jurisdiction)

Court - unless explicit Congressional authorization ( no federal jurisdiction over exclusively state claim (?)

jeopardized both ancillary and pendant jurisdictions b/c Congress usually silent

§ 1367 - Congress re-establishes pre-Finley state of affairs

1367(b) complicated by Kroger 

areas of complication in case law

what happens to PL assertion of defensive type claims in response to claims asserted by non-diverse party

before § 1367 - some courts allowed - b/c PL did not bring in or brought affirmative claim against non-diverse party ( PL never acted to destroy diversity jurisdiction - defensive claim allowed

Rule 23 - Class Actions - not excepted for in § 1367(b)

Rule 20 - Permissive Joinder of Parties (PL) - not excepted for in § 1367(b)

Removal

Glannon (85)



hypotheticals

personal injury (PL= NY; Def = OK; car accident)

how stay in state court - 

bring suit in OK

sue for less than jurisdictional amount

find Def in NY (i.e., PL own state)

can't join party w/ unrelated claim for sole basis of destroying diversity (see joindcer rules)

implead non-diverse 3rd party - stays in Federal court as long as PL <> assert claim against non-diverse 3rd party

how long to remove - 

30 days from receipt of claim (including new claims)

§ 1446 - may not be removed more than one year after action commences

how to get into federal court

look for Federal issue in PL complaint

extinguish non-diverse parties from Def

personal jurisdiction



police officer suing on assault & battery; individual wants to sue under Civil Rights claim

if police officer sues and individual brings federal counter-claim ( individual may NOT remove to federal court

counter-claims stating a good federal claim ( not a basis for removal (Sturm - makes no sense - technical rule)

have to read rules on removal every time

court's narrowly interpret right of removal as applying  only to Def replying on PL complaint (not alleging new counter claim)



§ 1441 - 1448



Choice of Law



vertical choice of law = federal or state law ( which applies?

horizontal choice of law = which state's law apples?



November 9, 2000



Swift v. Tyson (HO  )



Facts

PL sued in NY federal court claiming federal common law should apply

Def claims NY state common law should apply



Supreme Court - 

state common (judge made) law <> "laws" w/i meaning of Judiciary Act Art. 34

state judge decisions = merely search for true law <> not actual law (evidenced by reversals/qualifications/etc.)

Judiciary Act Art. 34 - 

limited to actual statutes

<> extend to general principles of commercial jurisprudence



Class

Issue - which law (federal or state) should be applied in adjudicating action



Issue - what qualifies as "laws" (common law and/or statutes) under Judiciary Act of 1789



common law =

changes all the time

evidence of what law actually is (transcendent concept of law)

metaphysical search for truth

general common law exists



Justice story

uniformity - would be encouraged by federal guidance

must continue the search for truth

Civil Procedure Rules - federal courts at law applied procedures of state in which located (equity courts had own Rules (?))









Erie RR. v. Tompkins (838)

U.S. 1938



Facts

PL (PA resident) injured in PA

PL sues NY Def in federal court in NY

PL claims diversity jurisdiction/federal common law should apply



Supreme Court -

Swift v. Tyson - = bad b/c-

technical/academic review of Judiciary Act Art. 34  ( meaning actually = federal court apply state law in diversity action

court can't have power in area in which Congress lacks authority

parties manipulating system to acquire diversity jurisdiction 

State courts <> uniform w/ federal courts

difficult to define boundary b/w federal/state jurisdiction (federal coverage = ever expanding)

introduction of discrimination by non-citizens against citizens (allowed non-citizent o choose court in which issue decided)

Unconstitutionality - so clear ( Court compelled to overrule Swift

Ruling -

State law applies unless issue arising under Constitution or U.S. law

no federal general common law

federal courts <> authority to declare substantive rules of common law applicable in a state



Reed (concurring) - 

no need to consider unconstitutionality of Swift v. Tyson

rather should merely consider Swift = error in interpreting "laws" to narrowly

unclear if Federal courts must follow precedent of state courts

hesitate to interpret the Constitution when can view Swift as misinterpretation of Jud. Act

Congress may have authority to legislate substantive law to govern in diversity cases

distinguishes substantive form procedural law





Class

PL wants federal law b/c PA law would treat PL as trespasser and hold Def to lesser standard of care

Swift was resulting in discrimination against non-residents (e.g., changing citizenship merely to get into federal court (ie., forum shopping))

Justice Brandeis

uniformity - states were not following federal courts decisions

no authority to apply federal interpretation of "general" law to state courts

Court got Swift wrong - Art. 34 ( "laws" = common law + statutes

could have decided case w/o reaching constitutional issues - why did address constitutional issues?

statute interpreted by Courts for over a century (since Swift) w/o amendment by Congress

unconstitutionality of Swift so clear now ( court compelled to overrule 

no federal general common law

definitely no federal general common law in areas reserved by Constitution for state authority

maybe federal general common law in areas where Congress authorized to act but has not done so

Article III - authorizing creation of courts

Congress has to have power to carry out its functions

Constitutional authorization for promulgation of federal rules

applying federal law in diversity case = exceeding Constitutional authority

Erie = articulated as a Constitutional case - Constitution requires particular reading

only PA laws can govern PA law in PA proceedings

only Federal law can govern federal law in federal proceedings

enclave theory

power reserved to States

negative theory

if Constitution not authorized and federal gov't <> acted ( everything else reserved to States

enclave shrinking as federal gov't/jud expands and covers more and more

mor useful in 1930's when reach of federal gov't = less

10th amendment = reserves residual power for states ( Swift = usurpation of power by fed. courts

Confusion b/c court mentions Constitutional case but makes no direct reference to Constitution



Notes (844)

challenging task after Erie ( what issues = procedural/what issues = substantive law

conflict of laws - federal court applies laws of state in which it resides





Class November 13, 2000

Erie - Two branches of thought

power - for federal court to make law in case re: state law

policy - against forum shopping and non-uniform administration of law



Guaranty Trust Company v. York - outcome determinative test (846)

U.S. 1945



Facts

Guaranty (as trustee) accepted 50% of value of notes in buy out

class action brought by non-accepting note holders (York)

York alleges breach of trust

Guaranty claims SOL run under state law

York claims Federal SOL should apply

federal basis = diversity of citizenship



Trial Court - grants summary judgement for Guaranty



Appeals Court - reversed for PL

equity case in federal court ( not required to apply State SOL 



Supreme Court (Franfurter) -reversed for Def (state law applies)

only considers diversity situation (no comment on issue if FQ)

Question - is SOL matter of "substantive right" or "mere remedial character"?

diversity case ( federal court = same as another state court

outcome test - federal court hearing should not substantially affect result which w/h occurred in state court

Erie intent = federal substantive decision w/b same as if state court had heard

where SOL bars recovery in state court ( also bars recovery in federal diversity action

should be no exception for equity cases

must avoid encouraging forum shopping

promote uniformity

limit lack of fairness (for benefits only available to N/R)

out of state litigants = a different tribunal <> a different body of law



Class

Erie applies to cases both at law and equity

concerned w/ forum shopping ( in Erie, this discussion was in section critiquing Swift (not section discussing Constitutional issues)

in diversity jurisdiction - federal court really operating as a state court

what if state courts determine SOL is procedural - BUT federal court reserves right to determine what qualifies as procedural/substantive

relevant question - does federal rule affect the outcome of the litigation

Is York decision compelled by Rules Enabling Act or Constitution?

class = yes b/c Fed court essentially another state court

Sturm =  ???

outcome test virtues

clarity

predictability

vertical uniformity b/w state and federal courts in same jurisdiction promoted 

outcome test vices

seems like a lot of procedure could ultimately impact on the outcome of a case

no horizontal uniformity b/w federal courts in different jurisdictions



Byrd v. Blue Ridge - balancing the interest test (851)

U.S. 1958



Facts

PL (NC) = employed by construction contractor hired by Def (SC)

PL injured while connecting power lines under employer's K with Def

federal basis = diversity

Def defense = SC workmen's comp law ( Def = employee and barred from suing Def at law

SC law = 

SC Industrial Commission decides if claim w/i jurisdiction

Industrial commission decision reviewable by judge (not jury)



Trial Court - jury verdict for PL



Appeals Court - reversed; directed verdict for Def



Supreme Court - reversed for PL; remanded

Issue - who decides factual issue re: PL employee status - Judge (SC law) or Jury (Constitution)

Balance the interests test

state interests (w/ federal interest in vertical uniformity) - 

SC Supreme Court - no indication as to why only judge (no jury) review of Industrial Commission

state may distribute judicial functions at own discretion - precedent = no reason for process in instant case

precedent - appears to be convenient form of dealing w/ issue rather than issue of party's rights

N/T/L - courts should follow form and mode established by states for deciding cases (especially where outcome of litigation = only consideration)

federal interest in horizontal uniformity

trial by jury = 7th amendment

state laws cannot alter essential character/function of federal courts

state laws which interfere w/ essential functioning of federal court <> followed by federal courts

outcome test - no certainty that outcome will differ - merely allows jury to hear facts



Class

SC - limit jury's ability to hear case to limit affect of ~ emotion playing a role in worker injury decisions

test - is issue bound up w/ rights and obligations or merely form or mode of enforcing issue

7th amendment right to trial by jury in diversity cases - decided 5 yrs after Byrd



Class November 14, 2000

Erie - Substance v. Procedure

interpreting the Rules of Decision Act

theories

policy - limit forum shopping

power - Court cannot enact federal law in area not allowed to Congress

York - Outcome determinative (substance)

focuses on policy piece

Reasoning

no general federal common law ( so cannot be basis for substantive law

effort to generate federal law under Swift v. Tyson ( produced forum shopping and unfairness in application of law to R & N/R

inconsistent w/ diversity jurisdiction to create alternative forum and discriminate against residents

defn of substantive in Rules of Decision Act must reflect purposes/goals behind Rule of Decision Act

substantive law = any law which would lead to substantially different result if brought in federal court rather than state court

Byrd - balance state rights against federal rights (FRCP)

considers "substantive law" in jurisprudential sense

test - rights/obligations bound up in state law vs merely matter of state law

is rule at issue bound up with rights and obligations created by state law? ( if yes = substantive

is rule more for form/substance?

even if form & function ( still must be considered

balance outcome test against federal interest in uniformity reflected in FRCP

hints that may be some authority for federal common law (hints at contradiction to Erie claim that no federal general common law exists)

court questions whether would have been a difference in the outcome at all



Hanna v. Plumer - FRCP apply if arguably procedural; Twin aims of Erie (856)

U.S. 1965



Facts

PL (OH) injured in car accident in SC by Def (MA)

Def died in meantime so suit against executor

2/8/1963 - service of process by leaving summons/complaint w/ executor's wife

MA rule - service must be on executor

Fed rule - service may be made w/ suitable person at target's usual place of abode



Trial Court - for Def - no compliance w/ MA rule



Appeals Court - affirmed

recent amendments to MA rules ( clear legislative purpose of MA ( substantive rather than procedural issue



Supreme Court (Warren) - 

FRCP followed to extent neither exceeded Rule Enabling Act nor unconstitutional

Erie rule never invoked to invalidate FRCP

all applicable precedent = FRCP not merely as broad as losing party argued

federal court instructed (required) to apply FRCP unless Advisory Committee, Court, Congress exceeded authority (Enabling Act or Constitution) in enacting

arguably procedural - 

Fed interpretation also applies to issues b/w procedure (clearly federal) and substance (clearly state)

prima facie evidence = anything that made it through FRCP enactment process

rationally capable of classification as procedural

Erie did not question Congress authority to regulate conduct of federal courts 

otherwise - Erie would have "disemboweled" Constitutional grant of power over federal procedure or Congress attempt to exercise such power through Enabling Act



outcome determination test <> never intended to be talisman

every procedural decisions will ultimately have some impact on case's outcome

Twin Aims of Erie

discourage forum shopping

avoid inequitable administration of law



Harlan (concurring)

Erie = 

should not be two systems governing primary activity of citizens

state law should govern primary private activity of citizens

test - will choice of rule substantially affect primary decisions re human conduct which Constitution leaves to state regulation

if yes - state rule prevails (even if FRCP directly on point)

FRCP as body of law inviolate = wrong

Majority test = arguably procedural and still constitutional

federal rule applies if = no effect on primary stage of private activity from which COA arises 

concurs b/c application of FRCP 4 = no substantial effect on the administration of estates



Class



Hanna I - where no FRCP applies (Dicta) - modified outcome determinative test applies

court comes closest to reconciling Erie's power and policy branches

York influence - all outcomes could be influenced by any procedural changes

Byrd influence -

Appeals court = apply sort of an importance test (i.e., b/c state mentioned it several times and expressed an interest in expediting settlement of estates)

Supreme Court = (Dicta = 860-861; ftnt 9) is state rule so important that failure to enforce it would controvert the twin aims of Erie (forum shopping/unequal application of laws)

DICTA - Modified Outcome Determination Test - elements

substantiality of issue - trivial issues will likely not controvert aims of Erie

date for applying outcome test - date at which parties decide to sue (i.e., when forum shopping would occur) rather than date when court would decide which to apply

Holding - relates to situation where FRCP applies

post Hanna - many lower courts have looked to Byrd balancing test where state rules would affect forum selection choice



Hanna II - where FRCP applies (Holding)  - arguably procedural ergo constitutional

Rules of Decision Act - interpreted by Erie - state substantive law applies when no federal substantive law

Erie requires source of Constitutional authority for federal law making

Rules of Enabling Act - govern enforcement of FRCP

Article I authorizes creation of federal courts and to take all steps necessary to carry out federal court functions

arguably procedural - procedural so long as rationally classified as such

Rules Enabling Act purpose = define role b/w Congress and courts; less so federal/state courts

Rules shall not abridge, enlarge, modify any substantive right



Test steps

1.	is there a conflict b/w the FRCP and state law (reference Walker)

2.	is state rule at issue arguably procedural

rationally capable as being perceived as procedural

does it abridge, enlarge, modify substantive rights

3.	does FRCP abridge, enlarge, modify rights (i.e., substance)?



Class November 15, 2000

Hanna II (cont'd)

rationally capable as being perceived as procedural

does it abridge, enlarge, modify substantive rights

Sibbach v. Wilson

re: FRCP 35 examination

question 1 - was Congress authorized to promulgate procedure

court - Congress undoubtedly authorized ( and may delegate authority to federal courts

question 2 - did FRCP exceed scope of authority

court - federal court can't abolish/modify state law except to extent to Congress authorized to develop federal law (?)

Rules Enabling Act - limited to matters of pleading and (??)

FRCP = arguably procedural b/c Congress has stated FRCP = procedural (under grant of authority)

Does FRCP exceed authority? - Sibbach ( still have to ask whether abridge, enlarge, modify even tho dealing w/ area which Congress has deemed to be procedural 

Test = does rule govern actual procedural matters

Harlan's concurring opinion

wants to expand Hanna II to focus on issue of whether FRCP "abridges, enlarge, modify" by focusing on focus of statute/FRCP at issue (i.e., on "primary activity")

FRCP 68 - limit atty fees when offer of settlement more favorable than ultimate outcome (re-read Merrick (w/ Erie question in mind) considering Rules Enabling Act)



Hypothetical - 

is there an FCP

does conflict w/ state provision

is FRCP arguably procedural - was it a reasonable judgement on part of Congress ("arguably" lowers standard)

does FRCP abridge, enlarge, modify - look to Rules Enabling Act





Walker v. Armco Steel Corp - Coexistence test - state SOL can co-exist with FRCP 3 (867)

U.S. 1980



Facts

PL (OK) pounding nail in OK ( piece flew into eye = injury

PL sues Def mfr (foreign corp w/ PPB <>OK)

Aug. 19, 1977 - complaint filed/service of process issued

Dec. 1, 1977 - complaint served on Def

Def claim = OK SOL runs until action commenced (= service made on Def/authorized service agent)

PL claim = federal SOL runs until service of process issued (FRCP 3 controls)



District Court - dismissed (OK SOL applies)



CA 10th Cir - affirmed

OK SOL = direct conflict w/ FRCP 3

H/E - constrained by precedent (Ragan) to follow OK SOL



Supreme Court - affirmed

Swift v. Tyson undesirable effects = 

discrimination favoring non-citizens

prevention of uniformity in administration of laws

forum shopping

Guaranty Trust v. York - Outcome Test

Erie applies to equity (as well as issues at law)

outcome test - outcome of litigation in diversity s/b substantially same as if held in state court

Ragan v. Merchants Transfer & Warehouse Co. (1949) - 

applicable KS SOL - required service on individual w/i 2 yrs

PL filed diversity action w/i 2 years; served Def after 2 yrs

DC - FRCP 3 controls (statute tolled by filing complaint)

CA - reversed; KS SOL controls b/c service requirements = an integral part of SOL

SC - affirmed; cannot give longer life in Federal court than w/h/h in state court

Hanna v. Plumer (1965)- balancing state and federal interests

if no conflicting state procedure ( FRCP plainly controls

York's Outcome Test - must be read w/ reference to twin aims of Erie

no forum shopping

avoid inequitable application of law

Erie 

applicable to Rules of Decision

<> applicable to Rules Enabling Act (FRCP)

never invoked to override FRCP (FRCP breadth may be interpreted, tho)

Present case

indistinguishable from Ragan (OK SOL statute based on predecessor to Ragan's OK SOL statute)

Stare Decisis = substantial weight

Hanna - distinguished from/<> overruled Ragan = premised on direct collision b/w FRCP & state law

FRCP 3 = commencement of action <> encompass tolling of SOL (makes no mention of)

OK SOL  = substantive law (Def peace of mind; time which unfair for Def to have to piece together old rebuttal)

Co-existence Test - FRCP 3 and OK SOL can co-exist if FRCP 3 interpreted from plain meaning ( no direct conflict

Twin Aims of Erie - what if <> apply state law

forum shopping? - probably not

inequitable administration of law? - yes



Class

How can PL bring action w/o Rule 11 motion? non-frivolous modification of law b/c Hanna after Ragan

interpreting FRCP narrower than state statute - look at purposes

FRCP commencement of suit - only for FRCP issues

state interest - protect against stale claims and allow Def to forget about exposures



Class November 16, 2000

competing goals in Erie

horizontal uniformity - FRCP

vertical uniformity - federalism

Choice of law map - necessary b/c not one single definition of "procedural"

Constitution

Federal Statute

Rules Enabling Act - same constitutional issue as when considering allowability of federal statute

authorizes Congress to delegate authority to Supreme Court which in turn delegates authority for developing procedures governing conduct in federal court

Sniddach - deals with Constitutional authority to promulgate FRCP









Gasperini v. Center for Humanities (875)

U.S. 1996



Facts

NY law (CPLR) = appellate courts to review size of jury verdicts w/ authority to order new trials where material deviation from reasonable compensation

7th Amendment - right to trial by jury preserved and no fact tried by jury reviewable by U.S. Court

PL (CA) = journalist ( loaned pictures to Def (NY)

Def lost pictures ( PL sues

PL expert testifies ( industry standard for lost pictures = $1,500 per frame



District Court - jury verdict = $450,000; DC denies motion for new trial



Appeals Court - vacated judgement; orders new trial unless PL accepts $100,000



Supreme Court - vacate court of appeals for remand to DC to consider "deviates materially" standard

historically - appeals court <> overturn judgement (remititur) unless "shocked conscience of the court"

trial court make initial determination

appeals court generally defers judgement to trial court (unless TC exercise of discretion <> reasonably grounded)

CPLR =

substantive - 

requires application of "deviates materially" standard (<> a statutory cap on damages b/c supplies no maximum)

state objective = manifestly substantive

requires overturning court to provide reasons for overturning (foster predictability)

procedural - standard to be applied by NY appellate court

if ignore CPLR ( substantial variance b/w results in federal/state court b/c different standards

Twin aims of Erie - would preclude application of rules such that significantly larger reward in federal over state court

Balancing Interests - 

NY dominant interest = reviewing size of awards for reasonableness

Fed dominant interest = trial court reviews available facts; Appeals court weighs for abuse of discretion

practical constraints

7th amendment



Class

using procedure to accomplish substantive end

NY state courts have interpreted NY state "materially deviates" provision as also applying in trial court

two issues

1.	is trial court's standard violative of federal law

2.	is appellate court's review standard under NY statute violative of federal law



Supreme Court finds

1.	standard of review = definitely substantive

potential Constitutional problem and federal practice allocating authority b/w appellate and district courts

Scalia - possibly a 7th amendment issue

Rule 59 applies (re: appellate standard of review) and Hanna II should apply (not Hanna I)





Class November 17, 2000



�NY�FRCP�Gasperini Compromise���State Law�Federal Law�Federal Law (Diversity)

��Appellate Standard

�deviates materially�abuse of discretion�abuse of discretion standard��Trial Court Standard

�deviates materially�shock the conscience (FRCP 59)�deviates materially��

Supreme Court finds that deviates materially = lower threshold for reversal than shocks the conscience

Ginsburg applies modified outcome determinative test (Hanna I)

ftnte 22 - standard for what is excessive is substantive law (( state law)

deviates materially = equivalent to a statutory cap (which would be clearly substantive)

Byrd type analysis - why was statute enacted? ( for substantive reasons (to limit litigation)

Scalia argues why not Hanna II

believes that FRCP 59 is directly in conflict w/ state law ( is arguably procedural ( should apply

Appellate review of jury verdicts is less secure

relationship b/w Federal District/Appellate courts = matter of federal concern

majority - look to practice at common law = permissible

Scalia - no jury review allowed in 1791

Scalia Dissent = trial court not bound by state law standard; appeals court cannot review jury findings of fact

Majority - trial court applies state substantive standard (deviates materially); appeals court applies abuse of discretion standard



Class







JUDGE AND JURY

Amendment VII Jury Trial Rights



difference in role of judge & jury (e.g., Gasperini case)

jury determines facts

judge determines law



advantages of jury

(group decision making)

�disadvantages of juries��improves decision fairness

civic responsibility - especially true for civil cases b/c we all might find ourselves here (but hope will not be in criminal case)

more diversity

broader experience base

more people = more likely to remember all relevant facts

legitimates decision in mind of public

facilitates adaptiveness of law�limited comprehension (complicated issues/expert testimony)

easily manipulated

not representative

jury nullification

too plaintiff friendly

lack of sensitivity

conflicting obligations/priorities (want to go home on a Friday)



��

Teamsters Local 391 v. Terry - right to jury trial - test whether at law = consider issues litigated and remedy sought (435)

U.S. 1990



Facts

PL (Terry) employed by Trucker and represented by Def (Local 391)

Trucker transferred PL to other location w/ same seniority

Trucker laid off/recalled PL several times

PL filed grievance w/ Def re: respect for seniority ( Def issued order to Trucker to recall PL

Trucker continued to ignore seniority rights

PL sues Trucker for violation of collective bargaining agreement

PL sues Def for violating duty to represent fairly ( requested jury trial

PL seeks compensatory damages (= back pay and benefits)

Def moves to strike motion for jury trial



District Court - denied motion to strike jury trial request; forwards interlocutory appeal 



Appeals Court - affirmed



Supreme Court - affirmed - PL entitled to jury trial

VII amendment right to jury trial = at common law = other than where rights/duties determined at equity

Test (does issue regard resolution of legal rights) = issues involved + remedy sought

nature of issue to be tried - as compared to issues tried by jury in 18th century (prior to equity/law merger)

no union action in 18th century

consider any analogies - 

Def - action to vacate arbitration award ( tried in equity (WRONG)

Def - action by fiduciary against trustee ( tried in equity (BETTER)

PL - action against attorney for malpractice ( tried at law (NOT AS GOOD AS TRUST)

H/E VIIth Amendment requires to analyze specific issue considered rather than relationship as a whole

two issues being litigated

Trucker violated § 301 of FLSA - similar to breach of trustee (= equity issue)

Def breached duty of fair representation - comparable to breach of K (= legal issue)

remedy sought = legal

compensatory damages = back pay and benefits

money damages ( traditionally awarded at law



Brennan (Concurring) - seeks to simplify

majority's historical test should be simplified - nature of remedy usually given more weight ( should drop consideration of nature of right

jurisdictional lines b/w law and equity ( were traditionally drawn re: remedy



Dissenting (Kennedy) - should only look at comparable types of actions

court should stop when conclude that overall action more resembles beneficiary suing trust

should not break into and test separate issues

Three situations recognized where jury w/h/b allowed for equity action

Beacon Theatres

FACTS:  Fox (P) operated a movie theatre in San Bernardino. P's contracts with movie distributors gave it the exclusive right to show first-run movies in the San Bernardino area for a period of time.  D built a theatre eleven miles away, and notified P that its contracts were a violation of antitrust laws.  Fox (P) claimed that D's notification together with threats of lawsuits gave rise to duress and coercion.  P claimed that it was deprived of its rights to negotiate for first run contracts.   P asked for declaratory relief (the contracts were not in violation of the antitrust laws), and an injunction against an antitrust action by D.   D filed a counterclaim; there was no substantial competition between the two theatres making the clearances under the contracts unreasonable.  D alleged that a conspiracy existed between P and its distributors to restrain trade and monopolize first-run movies in violation of the antitrust laws.  D sought treble damages.  The district court found P's prayer for declaratory relief an equitable action and directed that these issues be tried without a jury before a jury would determine the validity of D's antitrust charges.



ISSUE:  Do the Declaratory Judgment Act and the Federal Rules of Civil Procedure allow a court to deny a defendant a trial by jury on all legal issues if a complaint alleges circumstances which have been traditionally tried under equity jurisdiction? 



RULE OF LAW:  The right to a jury trial on legal issues may only be lost under the most imperative circumstances.   



HOLDING AND DECISION:  (Black, J.)  Do the Declaratory Judgment Act and the Federal Rules of Civil Procedure allow a court to deny a defendant a trial by jury on all legal issues if a complaint alleges circumstances which have been traditionally tried under equity jurisdiction?  No.  The right to a jury trial  on legal issues may only be lost under the most imperative circumstances.   The reasonableness of the clearances granted by contract to P was an issue in both P's prayer for declaratory relief and in D's counterclaim.  The determination of the issues surrounding the clearances by the judge could operate as res judicata for the trial on D's treble damages claim.  The right to a trial by jury applies to treble damage suits under the antitrust laws and the antitrust issues are jury questions. Even if P's complaint were supported by the facts, they do not amount to the type of  imperative circumstances whereby the right to a jury trial on legal issues can be lost through prior determination of equitable claims.  Under the federal rules, the same court may try the legal and equitable claims in the same action.  Any equitable or legal defenses that P may have to D's charges may be raised either in its declaratory relief suit or in its answer to D's counterclaim. The injunctive relief that P seeks may be given  by the court after the jury renders its verdict. Reversed. 



DISSENT: (Stewart, J.)  The federal rules allow for a trial of both legal and equitable claims in the same proceeding.  Under those rules, the trial judge has the right to determine the order in which the claims will be heard.  These rules do not allow for an expansion of substantive law that would enable a court to transform P's original complaint into an action at law.

Dairy Queen v. Wood - 

Ross v. Bernhard - 

majority incorrectly gives more weight to nature of remedy than nature of issue considered

VIII Amendment - "preserves" a right - should not create/expand right beyond that available in 1791
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Issues

breach of employment K by employer

breach of employment representation duty by labor organization

damages sought = back pay employer bankrupt

Stevens (opinion edited out)- advocates for functional test in deicing whether jury trial available

distinction b/w law & equity depended on

nature of claim

nature of remedy

struggle b/w English courts at law and King's courts

evidentiary opportunities b/w law and equity (e.g., discovery only in equity - now in both)

Kennedy (dissent) - not role to second guess Seventh Amendment



Summary Judgement



Class November 20, 2000



Disposing of issue w/o jury hearing claim



Motion to Dismiss

(Rule 12(b)(6))�Motion for Summary Judgement (Rule 56)�Motion for Judgement as a Matter of Law (Rule 50)��1 - Pleadings�1 - Pleadings, affidavits, discovery documents�1 - Evidence admitted at trial��2 - If allegations taken as true ( no claim�2 - No genuine issue of material fact�2 - No legally sufficient evidentiary basis for jury to find for party����
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Adickes v. Kress - Def must meet burden of showing that no material issue in order to prevail on motion (485)

U.S. 1970



Facts

FACTS:   Adickes (P) was a New York school teacher who taught at the Mississippi Freedom School during the summer of 1964.  P went to the lunch room of Kress's (D) store accompanied by six African American students at the school. The store refused to serve her and she was arrested for vagrancy after she left the store.  P sued under ¤1983 alleging that there was a conspiracy between D and the police to arrest her because she was in the company of African Americans.  D moved for summary judgment in that P failed to allege any facts from which a conspiracy might be inferred.   The suit was dismissed in the New York court and the court of appeals affirmed.  The Supreme Court granted certiorari.  



ISSUE:  Must a summary judgment motion be denied when the evidentiary matter in support of the motion does not establish the absence of a genuine issue even if no opposing evidentiary matter is presented? 



RULE OF LAW:  A summary judgment motion must be denied when the evidentiary matter in support of the motion does not establish the absence of a genuine issue even if no opposing evidentiary matter is presented.



HOLDING AND DECISION:  (Harlan, Justice)  Must a summary judgment motion be denied when the evidentiary matter in support of the motion does not establish the absence of a genuine issue even if no opposing evidentiary matter is presented?  Yes.   D had the burden to show that there was no genuine issue.  D failed to foreclose the possibility that there was a policeman in the store while P was awaiting service, and that this policeman reached an understanding with an employee of D that P not be served.  D did not submit any affidavits from the employees involved that they had not seen or communicated with a policeman in the store. Each officer involved also failed to foreclose that possibility.  These unexplained gaps mean there is still a genuine material issue.  P need not come forward with any evidence at all.   P is not required under Rule 56(e) to come forward with any information when D has not met its burden.  Reversed. 



LEGAL ANALYSIS:   Only when a burden of proof is met does the burden shift to the other party to refute that evidence.



Class

arguments re: summary judgement - revolve around at which point no legal basis for reasonable jury to find for party

at point of ruling - PL bears burden of persuading fact finder that enough evidence

burden of persuasion = 

relates to uncertainty

allocation of risk of uncertainty

difficult for PL to obtain summary judgement due to burden of persuasion

establish every element of claim

establish w/o any issue of material fact re: their claim

easier for Def to obtain summary judgement

one material/critical element of PL claim has not been established (thereby preventing PL from recovering)

pleading burden on Def

policy reasons - strong remedial set of goals from statute and want to make easier for PL to bring claims

possession of proof/knowledge

probability that set of facts are true (e.g., one party trying to prove opposite of normal state of affairs)

distinction b/w motion for summary judgement/judgment as a matter of law

timing

evidence available for judgement as a matter of law

risk of error in summary judgement (claiming that need for current action outweighs risk)

why have summary judgement (in addition to dismissal/judgement as a matter of law)?

efficiency - dispense w/ cases where becomes clear no sustainable claim before admission of evidence

minimize error - by not allowing clear issue goto jury where incorrect decision might be returned

early collection of evidence (front load discovery)

narrowing the issues (i.e., similar to goals of the answer)

educating the court/parties re: character of case (especially as you can submit information for summary judgement that you cannot submit as evidence - e.g., affidavits allowed (=hearsay and inadmissible at trial)

Def perspective - limit the negative impact of e.g., nuisance suits

delay tactic

gut check of legal position - court may clarify as to what legal standard applies (e.g., if differs from that used as basis for motion for summary judgement)

moving party's burden to establish the absence of issue of material fact

if gap in evidence ( moving party has not established their position as to absence of a genuine issue of material fact

Rule 56

56(c)

56(e) - summary judgement made and supported as provided - burden triggered w/ respect to moving party - how to support?

Adickes - sufficient support = 56(c); Def must submit sufficient evidence to support that no genuine issue of material fact

Adickes makes harder to get summary judgement b/c now have to establish that no genuine issue of material fact



Class November 21, 2000

Motions - turn on whether burden of production has been met

affidavits were identical

issue re: state of mind - 

opportunity to cross examine - not available with summary judgement on basis of affidavit

cold record vs. actually being there - 

only transcript goes to decision maker (judge) on summary judgement

deposition of own witnesses - not required - probably will not do (no possibility of cross examination) - therefore, maybe should cross examine in deposition so that record available if goes to summary judgement

argument that not enough evidence to establish PL production burden

aren’t a set of presumptions about how police work  in particular town = the sole basis?

does summary judgement encroach on jury's function

policing boundaries

decisions have to be premised on at least some minimal application of lw to facts



Ways of reading Adickes

introduction of evidence so compelling as to disprove PL's case

burden on Def to use available evidence to affirmatively demonstrate absence of issue of material fact



Celotex Corp v. Catrett - summary judgement mandated if PL fails to establish element essential to claim (for which will bear burden of proof) (485)

U.S. 1986



Facts

1979 - PL husband died

1980 - PL sues for death from exposure to asbestos

Def - motion for summary judgement b/c PL failed to show proximate cause



District Court - grants Def motion for summary judgement

PL unable to produce evidence supporting allegation in wrongful death complaint



Appeals Court - reversed (for PL) (divided panel)

Def failed to support motion w/ any evidence negating PL allegation

non-moving party = burden of production (?) only after moving party meets its burden of production



Supreme Court - reversed (for Def)

Rule - summary judgement applies if [available evidence] shows that no genuine issue of material fact

summary judgement mandated if PL fails to establish element essential to claim (for which will bear burden of proof)

standard - mirrors standard for directed verdict (FRCP 50(a))

moving party burden = identifying basis for motion





Class

does not overrule Adickes

moving party does not have burden of persuasion ( no obligation to introduce own evidence

Def does not have to provide any evidence

what does Def have to do to trigger obligation for PL to provide evidence

Def only has to "point out" instance of lack of evidence (not even has to show/demonstrate)

Celotex <> have to disprove PL case

burden on non-moving party (once moving party met burden) - show evidence sufficient to make a claim

when should summary judgement motion must be filed? (FRCP 56(f) - early summary judgement motion might pre-dispose fact finder to wait for full opportunity for discovery

factual issue - Did Def manufacture product which PL was exposed to and which caused injury

letter = inadmissible ( witness listed on PL witness list ( allowed b/c may represent same type of evidence as would become available at trial

Celotex decision - remanded decision b/c Court of Appeals in better position to consider sufficiency of evidence submitted

Court of Appeals then denies motion for summary judgement (on basis of letter)

moving party (w/o burden of persuasion) - must point out lack of evidence

non-moving party (no affirmative obligation to defeat summary judgement) must come forward with evidence of issue of material fact that would permit fact finder to rule in their favor

equipoise (who wins?) - ???????

if moving party bears burden ( must bear burden of production and persuasion and proof (to the extent that jury could not rule against them)

burden of persuasion only relevant in determining what burden is in defeating motion for summary judgement

Are Adickes and Celotex reconciled? (Sturm) somewhat of a stretch

think about Adickes in context of time decided (and effect w/h on Civil Right actions)

Menkelmeadow v. Fiss



Judicial  Control of the Verdict

Judicial Process (502)

Claim

Joinder/Class Action determination (??)

Voluntary Dismissal (FRCP 41) - generally w/o prejudice unless PL filed previously

12(b) motions

Answer

Motions for voluntary/involuntary dismissal

Scheduling conference/order (FRCP 16)

Discovery

Motions to amend

Settlement discussion

Motion for summary judgement (FRCP 56)

Pre-trial Conference (FRCP 16)

Trial

impaneling jury (if jury trial)

opening statements (PL ordinarily first)

PL presentation of evidence (objections, cross examine, re-direct, re-cross)

Motions for directed verdict/judgement as matter of law (FRCP 50)

Def presentation of evidence (objections, cross examine, re-direct, re-cross)

Motions for directed verdict/judgement as matter of law (FRCP 50)

Final arguments (Def-PL or PL-Def-PL)

Judge instructs jury

Verdict

Entry of Judgement

Motions for judgement nov/renewed judgement as matter of law (FRCP 50)

Motions for new trial (FRCP 50/59)

Appeals

Motions to vacate judgement

Execution of judgement



Voluntary Dismissal (FRCP 41)

prior to adverse party filing claim or motion for summary judgement

without prejudice - generally

with prejudice - if claim filed previously



Involuntary Dismissal

with prejudice - generally (unless court otherwise orders)



Judgement as Matter of Law (Directed Verdict )

Test - sufficient evidence on issue to permit reasonable fact finder to find for that party

judge obligated to consider evidence in light most favorable to non-moving party and give non-mover benefit of doubt as to all reasonable inferences

motion may be made anytime case submitted to jury

production burden = sufficiency of evidence to permit finding on an element of the case

motion represents question of law - even though may turn on issues of fact



Renewed Judgement as Matter of Law

Test - same as Judgement as Matter of Law

only allowed where motion made for Judgement as matter of law at close of all evidence



New Trial Motions

judge allowed to grant new trial on own initiative

granted for

reversible error (e.g., discovered by judge before final judgement entered)

clear jury misunderstanding of instructions

jury misconduct - jury verdict <> impeached by testimony of jurors themselves

verdict against weight of evidence (i.e., clearly wrong) - generally left to discretion of trial judge (generally granted/denied w/o explanation)



Class



Gallaway v. U.S. - PL fails to provide probative facts to establish meets required elements ( speculation insufficient (512)

U.S. 1943



Facts

Pre War/ During War

PL's (wife) husband = longshoreman w/o incident (of sound mind)

evidenced by testimony of boyhood friend/fellow worker

Nov. 1917 - husband enlisted in army (sent to Europe as a cook) - out of control incidents (fighting w/ officers; on alert and shouted Germans are coming)

Sept. 1918 to Jan 1919 - hospitalized w/ influenza 

April 1919 - discharged (honorably)

May 31, 1919 - insurance policy lapses for failure to pay premium

Jan 1920 - enlisted in Navy ( discharged for bad conduct

evidenced by testimony of Army chaplain observing in hospital in early 1920

Dec 1920 - re-enlisted in Army 

May 1922 - deserted from Army



Post War/Pre-medical Examination



Post Medical Examination

1930 - 1934 - Veterans Bureau begins medical examinations ( husband = moron/low grade

1932 - PL appointed guardian for husband

June 1934 - insurance claim made

Jan 1936 - insurance claim denied by Veterans board

mid 1939 - current suit filed claiming totally/permanently insane from May 31, 1919

Dr. Wilder provides expert testimony



District Court - granted motion for directed verdict at close of evidence



Court of Appeals - affirms



Supreme Court (Rutledge) - affirms

fatal weakness in chaplain's testimony = unable to positively identify PL (b/c PL on duty in navy during early 1920)

PL duty = show permanent/total disability by May 31, 1919

PL has shown permanent/total disability by 1938 ( but does not account for time from 1923 - 1930

no favorable inference can be drawn from an omission 

omission <> oversight (considering thoroughness of rest of record)

PL attempts to substitute speculation for proof

nothing shows totality/permanence by May 31, 1919

Amendment VII <> application to instant case of its own force ( only by act of Congress

Does Amendment deprive courts of ability to direct verdict? NO - 

precedent holds otherwise

recent passage of FRCP 50 confirms

Jury not absolute master of fact in 1791 - 

in 1791 limited by 

demurrer to evidence - different effect than directed verdict

motion for new trial - higher standard of proof than directed verdict

directed verdict = between two extremes

contradictory nature of 1791 options ( neither is essential

Amendment VII <> bind court to procedure as of 1791

Rule - standard of proof essential requirement ( mere speculation <> supplementary for probative facts

statute requires - total and permanent disability ( means more than incipient or occasional

expert witness (Dr. Wilder) covering interim 8 yr period) <> credible



Dissent (Black) - majority incorrectly allows judge to consider/weigh facts

1789 - juries = principal place for administering justice (issues of both fact and law)

jury control - only options

award new trial

appellate ruling as to improper administration of law

where no evidence ( judge bound to instruct jury

Rule - where ever evidence exists ( judge may not take from jury right to weigh evidence

directed verdict 

less risky than demurrer was (= admitting truth of and all reasonable inferences drawn from all evidence entered against)

gives mover two options to avoid jury's decision (directed verdict and judgement not withstanding the verdict)

standard  (directed verdict)

abandoned "admission of all facts and reasonable inferences"

adopted "substantial evidence" - permits directed verdicts even though PL has far more evidence than needed to with stand a demurrer

must be evidence sufficiently persuasive such that judge thinks jury can properly proceed

Rule - credibility issues s/b determined by jury (not court as majority actually does)

if single witness testifies to fact sustaining the issue ( must go to jury

true application of Amendment VII = not application of words but spirit of honest desire to see Constitutional right preserved

absence of evidence re: 5/8 yr period <> create presumption against PL

at minimum ( should authorize new trial



Class

addresses same question as Celotex, but at a later stage

Issue - Supreme Court reviewing decision of trial court directed verdict

Dissent - seems like majority = analysis of evidence

elements of claim

total/permanent disability 

disability before May 31, 1919

COA = breach of K (via statute = War Risk Insurance Act)

PL strongest claim

sane before going into army

instances of insanity during war (before May 31, 1919)

permanent b/c evidence to date

why not allow jury to decide if Chaplain saw PL or another individual by same name

no reasonable basis for jury to reach conclusion (would be only matter of speculation)

no question of fact b/c record is clear (documents show PL on active duty)

but consider that chaplain unsure as to time

at what point does PL fail to meet production burden

burden to produce evidence that shows totally/continuously insane

failed when left period open (i.e., 8 yr interim period) - see below

why let jury rule (even tho might have to issue judgement as matter of law)

efficiency - avoid new trial if reversed remanded

jury might get it right

more validity with jury verdict

why not let jury rule

uncertainty of jury verdict

cost of continuing trial

8 year gap - PL wants court to infer that insanity continued thru gap

inference = basis for reaching conclusion about another fact (i.e., separate from fact forming basis)

direct evidence = observation, memory, credibility

factors which might allow inference of insanity

marriage during period

held down steady job during

Dissent bemoans gradual erosion of right to jury

currently - Courts don't take Constitutional challenges to judgements as a matter of law

summary judgement vs judgement as matter of law

standard of review is identical - Did PL meet burden of production (i.e., establishing a genuine issue of material fact)

summary judgement - decision earlier in trial - requires some speculation

judgement as matter of law - decision after trial (before jury consideration) = clearer picture - less speculation

consider timing of summary judgement motion - if closer to time of trial ( less speculation

differences

live testimony vs. affidavit

submission of all evidence vs. potential/planned submission of evidence

arguments = efficiency vs. right to be heard

Sturm - court avoids credibility issue; basis for decision = lack of information (rather than validity of information)



Notes

Def basis for claiming judgement as matter of law

insufficient evidence of necessary element

facts are unprovable - jury w/b required to speculate

no reasonable person could find for non-moving parties on basis of facts established

PL evidence <> credible on its face

jury w/b required to guess as to multiple possible inferences

evidence which must be taken as true (e.g., uncontroverted) - reasonable jury could not disbelieve Def evidence on basis of PL's demeanor evidence

PL basis for surviving motion

evidence in Def hands ( jury s/b allowed to evaluate credibility of Def (rarely works)

majority standard

not very clear

broad/demanding test that PL must meet to avoid judgement as matter of law



Class November 28, 2000



Summary Judgement - Adickes v. Celotex v. Galloway

Adickes - moving Def must persuade the court that burden of production not met

Celotex - moving Def must point out gaps in any facts supporting ruling for PL

Galloway - court willing to police (make judgements at) the line b/w whether or not enough evidence to create issue of fact



FINALITY, APPEALS, PRECLUSION

Appeals 

CP (553)

Final judgement rule - finality in trial court required as basis for appellate jurisdiction

exceptions - 

collateral order doctrine - applies only

an offshoot issue of main litigation

where appeals court not required to consider merits of main litigation

disputed issue conclusively determined

disputed issue unreviewable on appeal from main litigation

interlocutory decision - appeal of interlocutory orders (e.g., injunctions)

must materially advance ultimate termination of litigation

writs of mandamus and prohibition - order requiring/prohibiting action of public official

generally only allowed for judicial usurpation of power

Standard of Review

findings of fact = clearly erroneous

conclusions of law = complete discretion (but generally more likely than not that trial court erred)

contract case (based on 4 corners of K) - de novo

discretionary rulings = abuse of discretion



Claim Preclusion (Res Judicata) 

CP (886)

estopps all actions arising out of single set of occurrences

no requirement that claims actually litigated on merits (procedural dismissal prevents subsequent claim)

why an affirmative defense (i.e., why responsibility for raising allocated to Def)?

benefits Def

offsets initial action taken by PL (is a response to PL claim)

policy behind allocating burdens

who has information, motivation

who benefits

Exceptions from res judicata

limited jurisdiction (e.g., tort action after prior divorce action)

public policy - 

e.g., treat counter claims different from initial claim b/c PL controls forum (?)

no compulsory cross claims

lack of privity (Gonzalez v. Banco Central Corp - 899)

consider claim preclusion rules in tandem w/ joinder (and joinder policy rules)



November 29, 2000



res judicata applies where

same parties

same claim/transactions

final judgement

judgement on the merits

party not limited from raising claim in prior action (e.g., class action, limited jurisdiction of court)

what if case 1 = on appeal

some courts treat as final judgement for res judicata purposes

many courts pragmatically wait for case 1 to finish

non-mutual claim preclusion



Car Carriers Inc. v. Ford Motor Company (889)



Class

state claims dismissed w/o prejudice b/c no federal jurisdiction



Gonzalez v. Banco Central - due process trumps res judicata achieved at through virtual representation (899)

1st Cir 1994



Facts





District Court - 



Appeals Court - 



Class

Rodriguez = Suit 1 (1982)

RICO

SEC 10(b)(5)

ILSFDA



Gonzalez = Suit 2 

mail fraud

RICO

SEC 10(b)(5)

ILSFDA



same transaction?

same party - not required - court accepts privity/virtual representation

why Gonzalez can file subsequent suit?

due process - requires day in court

no notice - until after series of decisions had already been made

virtual representation - parties look same

functional representation

actual responsibility to represented parties

e.g., fiduciary to beneficiaries of trust



Issue Preclusion (collateral estoppel) 

Glannon (461)

estops action associated with issue that has already been tried

requires

same issue

mutuality of parties - 

defensive collateral estoppel ???

offensive collateral estoppel allowed at discretion of trial court (consider fairness issues below)

estopped party must have had full/fair opportunity to be heard

issue actually litigated (not merely admitted or dismissed on procedural grounds)

issue was actually decided on the merits (including judgement as matter of law, 12(b)(6) dismissal, etc.)

final decision on issue was necessary to reach court's conclusion (assures full hearing on issue and allows all necessary appeals)

must have been sole issue decided (otherwise impossible to tell if w/h withstood appeal) - not applied in all jurisdictions (some courts may attempt to identify which issue actually decided)



Hoult v. Hoult - subsequent court discerns rationale of prior jury to establish collateral estoppel (910)

1st Cir. 1998



Facts

Trial1

PL brought suit against Def (father) alleging sexual abuse/rape/etc.

SOL had run

expert witness testified that memories of sexual abuse may be repressed and only recalled later after SOL

jury = general verdict for PL

PL made allegations of rape to several professional associations

Def sues for defamation

PL claims collateral estoppel



Trial Court - dismissed on PL motion for summary judgement

at first - denied PL motion for summary judgement

subsequently - reconsidered/granted PL motion on basis that repressed memories required repeated acts and only repeated acts alleged at trial1 = rape



Appeals Court - affirmed

decision may be actually decided even if not explicitly decided

estoppel must be certain to every intent (more strict than more likely than not standard applicable in civil matters b/c estoppel = more severe action)

finding = necessary when central to route taken by fact finder in reaching judgement (even if same result c/h/b reached by different, shorter, more efficient alternative)



Class

requirement - issue must be litigated before preclusive ( everyone entitled to one quality litigation which you/court paid attention to 

why different standard in issue/claim preclusion - saving judicial resources only to be trumped by party's right to trial

efficiency - claim preclusion - encourage joinder of all related claims

efficiency - issue preclusion - limit re-litigation of previously decided issues

downside to efficiency argument - might over invest in earlier suit to protect against preclusive effect in later suits



Parklane Hosiery v. Shore - offensive collateral estoppel allowed b/c exceptional circumstances (916)

U.S. 1979



Facts

SEC sued Def for issuing materially misstated F/S

SEC wins - judge determined that F/S misstated

PL sues Def for misstated F/S ( claims collateral estoppel

Def claims ( collateral estoppel w/o mutuality violates VII amendment right to jury



District Court - for Def (denied partial summary judgement b/c deny VII amendment right to jury trial)



Appeals Court - reversed - granting partial summary judgement for PL



Supreme Court - Affirmed

mutuality - requires same parties for collateral estoppel to apply

defensive collateral estoppel - claimed by Def

promotes judicial economy - reduces sense of gambling by PL

encourages PL to join all relevant parties

PL able to control earlier action (forum, etc.)

always allowed

offensive collateral estoppel - used by PL

encourages inefficiency - prospective PL waits to see if other PL successful

Def may not have defended prior action vigorously (e.g., cost > benefit of appeal), especially if future suits <> foreseeable

Def may have different procedural opportunities available in latter action (e.g., venue) and therefore not given "best shot"

allowed at discretion of trial court (not allowed when would be unfair to Def or PL could have joined) - ask why PL didn't join case?  TEST

no reward to private PL who could have joined earlier action

class - consider timing/distance

no unfairness b/c

subsequent litigation foreseeable at time of initial action ( incentive to litigate initial action vigorously

no inconsistent previous decisions

no procedural opportunities available in subsequent action (i.e., unavailable in earlier action)

consider goals of fact finder in both trials

Constitutionality (VII amendment) - 

jury trial allowed only w/ respect to issue (question?) of fact

no factual issue b/c court already determined



Dissent (Rehnquist)

erosion of VII amendment right to jury trial

establishes situation where never a right to jury trial

jury trial = substantial procedural mechanism influencing fairness of different cases

little judicial economy b/c jury trial required anyway

Debolt - Fact = no jury trial ( SC ~ "issue of fact" really means "question of fact"



Class

difference in types of claims raised for particular issue = irrelevant - if issue claim raised (e.g., constitutional) in criminal case ( preclusive for future litigation

issue preclusion not applicable

venue

not jury trial v. judge - unless sufficient to prejudice outcome in suit 2 against party trying to resist preclusion



Complications

Federated Dept. Store v.  Moitie - judgment (voidable b/c based on erroneous legal view) <> open to collateral attack ( correctable only by direct review (not by bringing another action) (925)

U.S. 1981



Facts

U.S. Gov't sued Def for Anti-trust issue

6 civil claims filed in federal court/PL claim filed in state court = paralleling Gov't anti-trust action

all civil cases filed in single federal court and PL case removed to same court on diversity and federal question

trial court1 (TC1) - dismisses all civil claims

5 civil claimants appeal

PL and one other party re-file anti-trust claims solely as state claims (but similar to initial claims)

Def removed to federal court

PL moved to remand case to state court



Trial Court - for Def

denied PL demand to remand to state court

dismissed claims for res judicata b/c claims essentially same as decided by TC1



Appeals Court - reversed b/c appeals court reversed similar 5 civilian cases

PL case pending appeal ( Supreme Court decided separate case with applicability to TC1 decision

Appeals court remanded 5 civil complaints appeals from TC1



Supreme Court - 



FACTS:  In 1976, the United States (P) brought an antitrust action against Federated (D) alleging that they had violated Section 1 of the Sherman Antitrust Act by agreeing to fix the retail price of women's clothing sold in Northern California. Seven parallel civil actions were subsequently filed by private plaintiffs seeking treble damages on behalf of proposed classes of retail purchasers, including that of Moitie (P) in state court (Moitie I) and Brown (P) in federal court (Brown I).  Each of these complaints tracked almost verbatim the allegations of the Government's (P) complaint, though the Moitie I complaint referred solely to state law. The district court dismissed all of the actions on the ground that P had not alleged any injury to their business or property within the meaning of Section 4 of the Clayton Act. The plaintiffs in five of the suits appealed that judgment to the Ninth Circuit Court of Appeals. The single counsel representing Moitie (P) and Brown (P), however, chose not to appeal and instead refiled the two actions in state court. Although Moitie II and Brown II purported to raise only state law claims, they made allegations similar to those made in prior complaints. After those cases were removed to federal court, the district court concluded that because Moitie II and Brown II involved the same parties, the same alleged offenses, and the same time periods as Moitie I and Brown I, the doctrine of res judicata required that the subsequent actions be dismissed. The court of appeals reversed, holding that non-appealing parties may benefit from a reversal when their position is closely interwoven with that of appealing parties.  D appealed.  



ISSUE:  May non-appealing parties benefit under res judicata from an appellate reversal if their position is closely interwoven with that of appealing parties?



RULE OF LAW:  Non-appealing parties may not benefit under res judicata from an appellate reversal if their position is closely interwoven with that of appealing parties.



HOLDING AND DECISION:  (Rehnquist, J.)  May non-appealing parties benefit under res judicata from an appellate reversal if their position is closely interwoven with that of appealing parties?  No.  Non-appealing parties may not benefit under res judicata from an appellate reversal if their position is closely interwoven with that of appealing parties. A judgment that is merely voidable because based it is based upon an erroneous view of the law is not open to collateral attack, but can be corrected only by a direct review and not by bringing another action upon the same cause of action. There is no doctrine which countenances an exception to the finality of a party's failure to appeal merely because his rights are closely interwoven with those of another party.  Public policy dictates that there be an end to litigation, that those who have contested an issue shall be bound by the result of the contest, and that matters once tried shall be considered forever settled as between the parties.  Accordingly, Moitie I and Brown I are res judicata as to the subsequent claims.  Reversed.



CONCURRENCE: (Blackmun, J.)  The doctrine of res judicata should must give way to overriding concerns of public policy and simple justice.  However, this is not a case where the rights of appealing and non-appealing parties are so interwoven or dependent upon each other as to require a reversal of the whole judgment when a part of the action is reversed.



DISSENT: (Brennan, J.)  The Court introduces the possibility that unarticulated theories of recovery may survive an unconditional dismissal of a lawsuit.  



LEGAL ANALYSIS:  There is the letter of the law and then there is plain old simple street justice that every person can understand.  The Court has decided that there is no common sense street justice.   This rule of law is absurd and there is no justification for it under any circumstances.



Class

First action - Moitie I/Brown I - PL lost at trial and no appeal

Second action - Moitie II/Brown II -PL lost; trial court  = res judicata

Appellate Court - over turns trial court on policy grounds (res judicata suspended b/c no original action ultimately reversed on appeal)

Supreme Court - res judicata applies

court also says state claim actually federal claim in disguise

Sturm and other commentators - skeptical why can't bring state claims even if state law mirrors federal anti-trust law

must attempt to litigate all claims from transaction/occurrence even if court denies for lack of jurisdiction (otherwise barred by res judicata)

different from Car Carriers - PL attempted to litigate state claims w/ federal action and was dismissed w/o prejudice



Allen v. McCurry - PL fully litigated occurrence in criminal action so as to preclude subsequent civil action (934)

U.S. 1980



Facts

PL shot Def (undercover police offers) during attempted heroin sting at PL house

police entered house w/o warrant to search for other persons and seized drug paraphernalia

Suppression hearing (by judge) - excluded some seized evidence/allowed other evidence

PL convicted of heroin/assault offenses

PL filed § 1983 action alleging conspiracy to violate PL 4th Amendment rights



Trial Court - dismissed on summary judgment (collateral estoppel applies to issues litigated in criminal case)



Appeals Court - reverses/remands for PL

case law bars federal habeas corpus relief

but federal courts = special role in civil right actions

§ 1983 suit = PL only means to federal forum for civil rights claim



Supreme Court - for Def; reverses Court of Appeals

collateral estoppel cannot apply when adverse party <> full and fair opportunity to litigate issue in earlier case

federal courts will give state court decisions preclusive effect

res judicata applies to § 1983 suits

§ 1983 - intended to protect minority interests where State courts did not protect such interests

Congress added to federal court jurisdiction/not subtracted from State court jurisdiction

intended to provide federal remedy in only three situations

state law - facially unconstitutional

state procedural law inadequate to allow full adjudication

state procedural law inadequate in practice



Dissent

res judicata does not apply

only issue preclusion = relevant b/c not same parties (Def not privy w/ state prosecutor in prior action)

mutuality required - non-party to invoke collateral estoppel = non-existent at time § 1983 adopted

admission/exclusion of evidence - not equivalent in state criminal/federal § 1983 trials (b/c seek different remedies)

state criminal defendant <> held to have chosen voluntarily to litigate civil rights claim in state court (PL = involuntary litigant)



Class

Suit I (criminal case) - suppression hearing (tried to judge) - evidence not fully suppressed ( Def convicted

Suit II (civil rights case) - tried to jury

determination of constitutionality of search seizure - Suit I determined by judge whereas Suit II w/b jury

court "layers" § 1983 analysis on top of Park Lane Hosiery decision allowing judge made decisions to be preclusive on subsequent jury decisions

Congress enacting concurrent jurisdiction

U.S. Supreme Court - 

will not revisit an earlier settled case merely b/c earlier case was wrong

will not assume that state court's will not fairly hear cases (even tho prior concern re: fairness re: civil rights claims)

recognizes that party may bring in evidence that preclusion should not apply

Allen - consider treatment of criminal case vs. § 1983 cases

Parklane - consider treatment of judge vs. jury cases



CLASS ACTIONS

Limits

Hansberry v. Lee - due process to trumps estoppel/class inclusion in favor of Def arguing against racial covenants (966/972)

U.S. 1940



Facts

Burke's wife had successfully litigated validity of racial covenant (restricting right of African Americans from owning housing in certain area of Chicago)

Def bought house effectively from Burke (thru intermediary as part of sham transaction to avoid racial covenant)

PL (covenant signers) sue to enforce covenant and force Def to move out

Def claims covenant not actually signed by 95% of owners (as required to be effective)

PL claims Def estopped by res judicata because was member of class represented in prior Burke case



Trial Court - for PL

original Burke action - stipulation = false and fraudulent

issue of condition (95% approval) = stipulation = res judicata



Illinois Supreme Court - affirmed for PL (res judicata applies)

prior Burke case = class action

other members of class bound by results of earlier class action - even as to stipulated issues

stipulated decisions = binding as res judicata against non present class members



U.S. Supreme Court - Reversed for Def (IL procedures employed in earlier trial did not protect Def class members' interests)

general rule - party not bound by judgement in personam in litigation where not designated a party OR to which not served process

judgement w/o presence/service = not entitled to full faith/credit ( due process

exception - class/representative suits may bind non-present/ represented members where 

interests of non-members = members

members fairly represent non-members

members/non-members = common/joint interest

N/T/L - due process fails where procedure employed <> fairly insure protection of interest on non-present parties

Current case - Def interests not represented in prior suit

Def interests against enforcement = parties' interest in prior litigation for enforcement

no joint interest - interests were several

Def not designated in earlier Burke action

Burke decree <> bind parties not named in suit (e.g., Def)

parties which may alternatively assert/challenge rights (several interests rather than joint) ( same class members on such basis alone



Class

Suit I = Burke v. Klieman

stipulated that 95% of community had agreed to adopt racial covenants

Burke = trying to uphold racial covenant

Burke = wife of Def in Suit II - acting on behalf of property owners

Klienman - wants t rent to African American

Suit II - Hansbury v. Lee

Burke - Def - wants to sell house to African American due to lack of interest from non-colored people

Hansberry - wants to buy house

strange that no judgement (only stipulation) and yet res judicata raised ( IL Supreme Court got it wrong

stipulation <> determination - no res judicata effect

U.S. Supreme Court - res judicata - only where 

parties have same interest

adequate representation

virtual representation + adequacy of representation

court expanding number of individuals who can participate in and be bound by class actions



case known for

res judicata - only where parties have same interest

res judicata - only where adequate representation

if adequately represented - may be bound even if did not participate

can collaterally attacked class certification on due process grounds (to avoid preclusive effect of decision/not class certification)





Class Notes December 5, 2000 (Naomi Abraham)



Why did they agree to the 95% - was the colusive, did they want to option to continue to change as the times change



Are the renters the same as the purchasers in respect to interest



What if the member of the class want different outcomes – as a matter of due process people who are similarly situated can’t rep each other if they disagree in the remedy that the seek? Can create sub classes. Some cases have to be heard and determined based on a group – it is a trade off can’t just ask question of whether the indiv had the right to participate must also think if you don’t provide a frame work for them to be heard at all. Can have a class even if the identity is not exactly the same. Due process does not necessarily provide for indiv to be heard – Hansberry permit virtual representation as long as there is adequacy of representation.



Since interest in first case were opposite to the out come sought in the second case they were not represented. – position differently to their legal claim



23(a) p.977

Numerosity – so numerous joinder is impractical

Commonality – common questions of laws or fact (similar to permissive  joinder and commonality)

Typicality – claims and defenses of the rep. party are that of the class

Representativeness – reps fairly and adequately protect interest of the class – sufficient expertise, capacity, and interests at stake – and that the names class are truly representative of the class



Typology

23(b)(1)(A) Incompatible Standard Class Action – risk of inconsistent and varying adjudication would establish incompatible standards of conduct is incompatible mandates as to future conduct or affirmative relief

23(b)(2)(B) Limited Fund Class Actions –affect other members not parties ability to protect their own interest

23(b)(2) Injunctive/Declarative Relief Class Action – acted or refused to action grounds generally applicable to the class, relief would affect whole class – granting of injunctive or declarative relief

23(b)(3) Predominance/Superiority Class Action – questions of law or fact predominate over any question affecting an indiv. and that the class action would be superior to other available methods for fair and efficient adjudication – opt out allowed and notice needed

the particular interest of the class members to control their own law suit

the prior commencement of other law suits

the desirability of concentrating the litigation into a single forum

the manageability of the class



Pros

Provides legal rep to many many people unable to afford or don’t know rights

Rally support and publicity for a cause

Able to attract good lawyers to engage in expensive and time-consuming leitigation

Can’t moot issue



Cons

Loyalty of Atty shifts form the indiv to the class

Named rep get same entitlement as all other members of the class

Time consuming, expensive,

Loose lead counsel role

More district court involvement



Certification

General Telephone v. Falcon - class representative must be part of class represented and possess same interest and suffer same injury; race discrimination <> define class (980)

U.S. 1982



Facts

Mexican American PL (Falcon) applied for/denied promotion by Def

EEOC issues authorization letter allowing PL to sue under Title VII

PL sues for discrimination (i) PL promotion and (ii) hiring of other mexican americans employees/applicant non-employees of Def without any factual allegations

files Rule 23(b)(2) class action in respect of Def Irving TX facilities



District Court - 

certifies class

ruling - 

PL hiring = no discrimination

PL promotion = discrimination

class hiring = discrimination

class promotion = no discrimination



Court of Appeals - 

affirmed class certification - precedent establishes that permissible for one employee complaining of one employment practice to represent another employee complaining of another employment practice if employees suffer same injury

rejects PL claim that class should cover multi-state facilities

rejects Def claim that class = too broad

affirmed PL claim on hiring discrimination

reversed class claim on promotion discrimination



Supreme Court - vacates/remands to consider ruling of TX Dept. of Comm Affairs v. Burdine



Court of Appeals - 

vacated reversal of class promotion claim

re-instated approval of class certification

left open for consideration = merits of PL promotion claim and class hiring claim



Supreme Court - reverses certification order; remands for further proceedings

class action = exception to general rule requiring litigation by/on behalf of individuals

saves judicial resources

allowed where issues affecting multiple parties turn on common questions of law

EEOC - may seek class action w/o complying with FRCP 23

other parties must comply w/ FRCP 23

class representative must be part of class represented and possess same interest and suffer same injury

"across the board rule" - racial discrimination = class discrimination

requires more precise pleadings in order to properly define the class

H/E - mere occurrence of discrimination <> define class to be certified <> decide if class action my be brought under FRCP 23

even proving own claim <> prove typicality, commonality, or discrimination in other employment practices

trial court = wrong to presume that PL met class requirements merely b/c action based on race

wrong = failure to adequately review known facts

judge may (should have) modify class certification as trial proceeded



Burgher (concurring/dissenting)

no need to remand

can make decision based on known facts - no class s/h/b certified

Court should try to conserve judicial resources



Class (Naomi's notes)



General Telephone v. Falcon

Why make it a class action – by making it easy for you to sue for a minimal amount of money; can’t afford a lawyer; can’t sue their employer individually (stigma/retaliation);  can get an injunction that would benefit everybody (must redesign system to ensure a remedy); strengthens case; can get a better lawyer; def. is more likely to settle earlier and larger; may make the def fully internalize the cost but not over pay; publicity: substantive law might change when you have a group claim or evidence of a pattern or the harm is by nature collective – only by having a group claim could you proceed



Some people see class action as the court exceeding it scope and what it does well into public policy/ managerial roles isn’t this a legislature function



If a case doesn’t settle after class certification it probably won’t settle.



Indiv. plt may get less by a class action



What about the courts perspective? What is the value of litigating on behalf of a group – efficiency, when looking at injunctive relief it is important that the court  is able to hear all of the perspectives before making a decision



Interest on the part of the defendants – efficiency, capping exposures, apportioning responsibility of a group, settlement management.



Class

Trial court did not hold evidentiary hearing to adequately consider whether class s/b certified





Rhone Poulenc Rorer - writ of mandamus granted; decertification of hemophiliac class b/c different standards apply in different jurisdictions (Supplement 152)

USCA 7th 1995



Facts

request for writ of mandamus re: class certification in Wadleigh v. Rhone Poulenc (ND IL 1994)

PL (hemophiliacs) suing Def (drug companies) for negligence in preventing AIDS from entering blood supply

PL theories

serendipity theory - had Def properly screened for hepatitis B ( w/h/ also screened out AIDS

Def negligently delayed recognizing risk of AIDS and screening therefore

13 prior cases (Def won 12/lost 1)



Trial Court

certified class

not possible to certify class for adjudication of entire controversy

different infection dates ( different recovery theories (e.g., different SOL in different states)

special verdict answering specific questions would be issued which could be used in later adjudications for separate trials (e.g., if no negligence, then no later claims)



Court of Appeals - orders de-certification

considering writ b/c case = quite extraordinary and b/c writ sought to protect trial by jury

PL counsel - no need to intervene yet - only intervene if special verdict adverse to Def

special verdict - not appealable b/c not a final judgement

not even have collateral effect trial court judge hoped for

any final judgement w/b too late to provide effective relief to Def

conditions of mandamus

challenged district court ruling will inflict irreparable harm

class action exposes Def to colossal risk

number of PL = limited due to latency of harm and expiring SOL

Def has been successful 12/13 of time

risk of aberration spread across total population of potential suits

PL victory in instant case = substantial step toward victory in other cases (tho not trend to date)

ruling must be usurpative - 

imaginative attempt to resolve complex situation = exceeds bounds of allowable judicial discretion

threat of bankruptcy may force settlement even where innocent

individual suits are feasible in current situation (due to size of potential recoveries if successful)

class action would not allow development of consensus or maturing of thought on issue

stake viability of industry to single court decision - 

allowed in certain situations

not allowed where mulitple trials = viable

given size of liability at issue - multiple trials not waste of judicial resources

class action would require a non-existent single judicial standard

but claimants live in all states

applicable law <> uniform in all relevant jurisdictions

especially important where novel theory proposed (serendipity)

different states treat 

foreseeability different for negligence

timing issues differently for negligence

standard of professional conduct differently for negligence

Erie - unconstitutional to apply general common law to diversity cases

states may have different use of offensive collateral estoppel

trial judge did not divide class/non-class claims properly

"must carve at the joint"

must divide issues so that same issue not reheard by separate juries

relevant b/c actions will occur at different locations

subsequent jury trials = still required

inconsistent jury verdicts = unavoidable

asbestos litigation = different - number of cases so great = irresistible pressure to bend rules



Dissent (Rovner)

action would only resolve question of negligence

Def not likely to settle b/c subsequent actions required to establish liability

FRCP 23 allows class action irrespective of industry effect 

class certification temporary anyway - may change as trial progresses



Class

recall consent decrees - judicial authority derives from . . . ?

does not require judicial approval

go back and read consent decree case (Local 93)

judicial authority of class actions

class action certification - requires preliminary hearing

Steps

action filed on behalf of class - SOL tolled for every class member (until class denied/de-certified)

preliminary hearing

Problem for Rhone Poulenc certification = 

CA finds

either TC defeated FRCP 23 benefits by creating administrative nightmare OR

created Erie problems

differing negligence elements in each state (each trial would create re-examination problems)

difficult to have class based relief on issue of damages

causation differs in each state

creates problem of additional suits where suits perhaps s/n be brought

single jury problem - particularly w/ immature body of law (glory of common law leads to best solution)





�REVIEW



December 16, 2000 Review



Liability - considers whether one party owes obligation to another

Remedy - considers how liability met



Cary . Pipus

compensation vs. deterrance

compliance = secondary goal which is accomplished thru compensation



Gasperini

federal judge made rule (common law)

Standard of Review 

other examples - often developed around remedies

preclusion

equitable remedies

calendaring provisions

role of Gasperini in law

could be read as application of existing case law (e.g., application of Hanna)

could be read as elaboration of Walker re: conflict b/w federal and state law (i.e., b/c willingness to weigh fed/state interests

could be read as indication of willingness of Court to go to great lengths to avoid contradiction b/w federal ad state law

Scalia's dissent - takes majority to task for 

considering state interests ( thru balancing

or if no conflict sufficient to get to Hanna II ( still must look to modified outcome determinative test

supports use of the "abuse of discretion" standard



Due Process

purpose = disciplining power to ensure exercised in fair manner





Summary Judgement vs. Judgement as Matter of Law

consider relation of competing values of efficiency and burden on Def vs. full/fair opportunity to be heard

considerations will vary depending on level at which motion made/decided

consider state of evidence

judgement as matter of law - discovery closed; everyone knows what PL has presented; already opportunity for cross examination

summary judgement - may have problem w/ both

State Law Abridging, Modified, Expended - Second test under Hanna (II?) (re: portion of Byrd which has been thrown out)

could happen - yes

has happened - no

easy to accomplish - no

courts have not elaborated applicable standard

this issue raised to address constitutional issue - is Congress authorized to enact



In rem Proceeding - to determine ownership

claim preclusion - did party have opportunity to participate sufficient to bind them which they failed to avail themselves sufficient to preclude them from a second proceeding

nature of appearance required depends on rules from state to state

Hannsberry v. Lee - rely on due process to trump collateral estoppel



Celotex

burden of persuasion - Brennan

who has burden of persuading judge

prior to Celotex - moving party has burden that there is no issue of material fact

Celotex - once moving party has met burden of pointing out that there is a deficiency then burden is shifted to non-moving party to support case



Jury trial

only for cases at law - 

where damages being sought

excludes actions seeking damages at equity - if damages sought in equity (e.g., restitution/specific performance) ( still not tried to jury (b/c right to jury trial for issues at equity not protected by Constitution)



American Hospital Supply - 

critique of Posner (dissent) ( doesn't really change anything (but could be misleading b/c suggests false precision) or if is changing something ( could provide (?) alternative relief (e.g., injunction)



forum non-conveniens

§ 1404 crystallizes issues

doesn't address if want to transfer out of U.S.



Pre-hearing notice ~ TRO (w/o notice)



Shaeffer v. Heitner

if intangible property - ignore in personam/quasi in rem analysis ( go straight to minimum contact analysis ( if in personam ( not limited to value of property

quasi in rem jurisdiction = questionable after case = 

general jurisdiction - we only know it applies to corps (uncertain if applies to individuals

suggests that in rem jurisdiction may no longer be sufficient ( implies that whole regime moving toward minimum contacts analysis ( but unclear b/c Shaeffer only applied to intangible property
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Rule 12(b)(6)



Rule 56



Weaker 

Evidence

for PL



Weaker 

Evidence for PL



No Evidence for Def



No Evidence








