Wills
•  Execution of Wills – m/b … T capacity (≥ 18) + writing + signed at end (c/b by non-W proxy) + 2 W + published as a will + execution w/i 30 days
o
probate (2 things) – will validity + appoint executor (S / C / GC / P / other bene)
o
proving the will – m/b ~ 1/3 …BoP … attestation clause ~ prima facie evid … self proving affidavit ~ as if testified (unless int part obj.)
o
interested W statute – effect on … will validity … bequest to bene ~ VOID (unless ~ 2 other W or an heir)
o
foreign wills act – validity ~ NY respects if valid in NY / state exec / T domic at exec or death … O/W ~ NY law controls
o
holographic wills – NO …. 3 exceptions ~ armed services (1 yr) + mariner at sea (3 yrs) + foreign wills act
o
atty negligence – requires privity of K (~ only T)
o
non-probate assets (4) – survivor property + pass by K + power of appointment + assets held in trust
•  Change to Will – modification ~ codicil + pretermitted child … revocation ~ subs. properly executed instrument + physical act (c/b by proxy if 4 people in room) + divorce / annulment … presumptions – will last seen in T’s hands (2) but limited where in hands of party w/ adv int.
o
post exec family Δ – T marries … T div / annul ~ gifts as if predeacesed (except child custody / reconciliation restores) … pretermitted C
o
revival after revocation – NO … unless ~ re-execution + repub by codicil (no external docs)+ C/L dependent relative revocation doctrine
o
proving lost / destroyed will (by statute) – must (3) ~ prove execution + prove not revoked + prove all provisions
•  Death of Bene during T Lifetime – C/L lapse rule ~ no gift to dead person … NY anti-lapse rule ~ if bene is T’s issue/ sibling ~ issue of bene (if any) replace … surviving residuary bene rule ~ remaining residuary benes take pro rata (BUT trumped by anti-lapse rule)
o
simultaneous death – generally ~ treat as if each survived the other … survivorship prop ~ ½ to each & treat as if each survived other
o
class gifts – surviving members take … exceptions ~ anti-lapse stat + common law rule convenience / womb rule
•  Intestate Succession – surv. spouse / no issue ~ spouse takes all … no surv. spouse / issue - issue (current / prior marriage) ~ per capita each gener.
o
surviving spouse + issue – spouse ~ 50K + ½ … issue (current / prior marriage) ~ per capita at each generation in remainder
o
no surviving spouse / no issue – P + children of P + ½ to each GP ( GC (all if none on other side) + ½ to each GGP ( GGC + state
o
adopted children – rule ~ take from adopted family … exceptions - C adopted by ~ spouse of natural parent (takes both) / ~ relative (takes natural) unless adopted P is decedent T (takes adopted)
o
non-marital children – from mom ~ full rights … from father ~ only if paternity ~ filiation / putative father registry / marriage / CC evid (w/ DNA or father openly acknowledged)
o
lifetime gifts – NY respects… intestate ~ advancement if contemp writing signed by donor / donee … testamentary ~ satisf of legacy (same)
o
renunciation bene – m/b ~ notarized / signed / writing / no consideration / filed w/i 9 mos death … limit ~ fed tax / Medicare … effect ~ predecease … remember ~ anti-lapse stat
•  Reference External to Will – extrinsic doc ~ no incorp by reference except pourover trust … act of indep significance ~ respected unless re title docs
•  Testamentary Gift Problems – CR claims too large
o
abatement of legacies to satisfy CR – order ~ intestate sh / residual int. / general legacy / demonstrative legacy / specific legacy
o
specific gift of encumbered property – no exoneration unless per will
o
ademption - specific legacy (non-stock) ~ YES … unless ~ casualty insur paid after death / exec K paid after death / traceable proceeds from sale by guardian … stock  ~ “my shs” / CHC … traceable thru merger … split v. div
o
mistake / ambiguity – latent (when applied) ~ extr evid + T stmt of intent … patent (on face) – extr evid (NOT T stmt of intent)
o
conditional wills – not valid if condition not occur … O/W argue for & against based on T intent
o
K relating to wills – valid only if express +  in properly executed will … if violate ~ probate will and constructive trust
o
negative bequest rule (disinheritance) – NY gives full effect ~ as if predeceased
•  Elective Share Statute – requires ~ decedent NY domiciliary… effect - Spouse gets greater~ 50K or 1/3 net estate (after CR / before tax) w/ 6% int. & TS
· exempt personal prop ~ $56K to spouse (post CR / pre tax / pre elect sh)
· if deficit ~ all other benes contribute pro rata 

· waiver ~ m/b notarized + signed + writing … limit ~no effect re gifts by will

· procedure – elected 6 mos of probate / 2 yrs of death + specific to spouse
o
testamentary substitutes – TS LOGPIT (excludes LOGPIT)
o
disqualified spouse ~ DISMAL
•  Will Contests - T capacity – did T know what doing / effect of acts / prop values … need less than other
o
undue influence – m/b ~ action / overpowering / but for cause (> opport. and suscept.)
· inferred if – bene in confi relat + actively procured will
· atty as exec – ½ stat commission IF <> tell T 3 things …
o
no contest / in terrorem clauses – except (4) ~ interpret will + challenge court jurisd. + challenge by guardian  + allege forgery / revocation w/ prob cause
•  Powers of Appointment – general ~ can appoint anyone … special ~ some limit on whom can appoint
o
appointment issues – fail to appt ~ will controls unless donor instrument requ’s specific reference … appt generally - OK unless donor said no … intervivos general power ~ c/b by will unless donor said no
o
subjection to TS (for elective share) / CR – only presently exercisable general power
•  Federal Estate Tax – exemption ~ $1.5M … gross estate includes ~ see table
o
by-pass trust – effect – life int excluded from donee’s estate 
· m/b – life income int + bene power over principle ltd to HEMS + no general power appt.

· disabling stat - ~ anti-malpractice stat … disables power of bene to appt self as trustee

· effect – only T/P trustee / co-trustee / court can invade principle beyond HEMS
o
charitable deduction – if remainder int passed to charity + as an Annuity Trust /  unitrust 
o
marital deduction – unlimited for gift to spouse SLA as w/b included in spouse’s estate to extent not used / disposed of by then (QTIP trust ~ income paid annually for spouses life … m/b elected)
o
exclusion - annual ~ 11K  per donee … unlimited ~ for education / medical IF paid directly to service provider 
o
step up basis at death – normally – gift ~ carry-over basis … at death – transferred asset bases stepped up 
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a - IF EE named / changed bene after 9/1/92


b - if decedent ~ incidents of ownership OR assigned w/i 3 yrs of death 


c - ignore which spouse furnished consid.


d - consideration furnished test applies


e - If created during marriage AND ≥ 9/1/92�
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Divorce / Annulment valid in NY


Invalid div. - by spouse O/S NY


Separation – against spouse 


Marriage annulled


Abandonment - by spouse


Lack of support - by spouse








