Trusts

•  Requirements for Valid Trust -
o
testamentary trust – T capacity > 18 + transfer title + res + lawful purp. (or VOID but illegal cond. ignored) + trustee + bene (indiv / char) + intent to create trust (no precatory words)
o
lifetime trust – settlor + writing + signed + trustee + (notarized or 2 Ws) 
•  Revocable Trusts -
o
pourover trust – effect - T sets up lifetime revocable trust to receive residuary of estate as designated in T’s will … m/b 1 bene besides settlor + settlor retains some int (life income / power to amend / power to control / power to name self as trustee)
o
unfunded revocable insurance trust – no res … T designates Trustee as bene … Truste duty ~ pay benes into trust for trust bene
o
Totten Trust account – requires - deposit money into own account “for bene of X” … w/d ~ effects partial revocation
· bene gets - what’s left at T’s death, subject to TS / CR / dieing first … giving passbook ~ NO effect / must w/d money & give

· intervivos Δ ~ signed / notarized / writing / name old bene / name bank / notify bank / name new bene (if relevant)
· testamentary Δ - ~ name bene / name bank

o
Jt. Survivor acct – m/b ~ Jt account + signature card notes survivorship … effect ~ irrev. gift of ½ upon deposit … w/d > ½ ~destroys survivorship + Jt party can sue … rebutting survivorship ~ allowed w/ C&C evidence
o
uniform transfers to minors act (UTMA) – 

· effect ~ gift to minor w/o trust / guardian + 11K gift deduction + NOT a trust ~ legal title in bene subject to custodian’s powers
· requires ~ transfer prop by will / deed / power + to custodian (as custodian) + for minor donee (“under UTMA”)
· custodian power – collect / manage / distribute resources / pay remainder at 21 … distrib > 50K need court approval
· terminates – when bene ~ 21 (or sooner per instrument)
•  Charitable Trusts – requires ~ charitable purpose + bene class reasonably large (no individ.) … RAP ~ NA …atty general ~ necessary party in all actions … cy pres ~ applies
•  Honorary Trusts – when ~ O/W valid trust w/ no human bene … effect – not allowed … exceptions ~ cemetery plots/ pets (until pet dies / 21 yrs) … enforced by ~ T/P named in will / court
•  Constructive Trust – requires – wrongful conduct + unjust enrichment … effect ~ equitable remedy for disgorging the unjust enrichment
•  Resulting Trust - not a trust … arises when trust fails … effect ~ property passes directly to resulting benes
•  Purchase Money Resulting Trust – when ~ purchaser unintentionally buys property in name of T/P … NY ~ not recognized b/c SoF requires writing for land + parol evidence rule bars extraneous evidence … exception ~ CR gets PMRT in property to extent of acquisition debt … solution O/W ~ constructive trust w/ C&C evidence that T/P promised to re-convey
•  CR Claims / Spendthrift Trust – goal ~ protect bene’s income int from CR … NY stat spendthrift rule ~ all income int have auto protection
· exceptions (5) – necessities + maintenance + fed taxes + 10% available for all CR + inc int.  beyond need for support / education considering other sources / life stage / etc. (last resort)
· no protection re ~ life inc interest retained by grantor + fraudulent conveyance + valid trust does not exist
•  Modification / Termination -
o
judicial intervention – only if changed circumstances frustrate trusts primary purpose
o
termination by settlor (2) ~ power originally reserved by settlor + all benes in being agree (ignore gestation) 

· problem – guardian of minor / incompetent bene <> consent therefore … NY abolished doctrine of worthier title … settlor can create remainder in heirs … any minor heirs in being cannot give consent
· solution ~ NY trust termination statute ~ remainder in heirs treated as not being a beneficial interest for limited purpose of gaining consent to allow settlor to terminate a trust
•  Administration -
o
trustee power – 

· includes ~ sell property at public / priv sale + lease property ≤ 10 yrs (exec / admin ≤ 3 yrs) + ord repairs + contest / settle claims 
· excludes ~ borrow money + continue business w/o court approval ( liab for loss) + extra-ordinary repairs + self dealing (but c/b waived by settlor
o
exculpatory clause re ordinary negligence – testamentary trust – not allowed … lifetime trust ~ OK b/c non-court trust
o
remedies for duty breach – (4) ~ removal + ratify transaction / waive breach + surcharge (loss) + claim gain for trust … limit ~ remedy for prop cut off by BFP … SoL - runs from earlier ~ trustee makes sufficient accy / repudiates trust / dies or resigns
o
theories for trustee personal liability -
· K theory – applies ~ all K entered on behalf of trust unless K provides O/W … indemnification ~ Y if w/i powers + acting in proper admin of trust
· torts theory – applies ~ any torts of trustee / agent … indemnification ~ only if w/i powers + Trustee <> at fault
o
trustee’s investment decisions (Uniform Principal & Income Act) - portfolio strategy ~ total expected income and Cap Gain
· standard of care ~ prudent investor rule ~ at time of investment + prudent men of discretion + intelligently seeking reasonable income and preservation of capital … exception ~ trustee w/ special skill  gets higher standard (~ bank)
· adjustment power ~ allowed considering … settlor intent + change in value of trust assets + explicit power to distribute principle
•  RAP - Suspension Rule – each present / future interest is VOID to extent prevents transfer of fee simple w/i LIB + 21 … perp reform stat ~ reduce age contingency + fertile octogenarian (male <14 / female 14-55 / medical evidence admissible ) + ignore adoption 
· special problem – life estate in unborn person ~ b/c life not in being + stat spendthrift rule (bars voluntary / involuntary transfer) 
•  RAP - Power of Appointment -
o
is appointment valid – m/b exercisable w/i LIB + 21
o
is interest created by exercise of appointment valid – subject to RAP and Suspension Rule (reforms ~ 2nd look when appt exerc.)
