Torts Outline

•
Intentional Torts - FITTAB
o
false imprisonment – Def act + confines PL (aware / suffer some harm) + to bounded area (no reas. escape / not reas. discoverable)
o
intentional infliction of emotional distress
 - Def outrageous conduct (> all bounds of decency tolerated in civil society) + severe distress to PL (NY ~ separate COA for mishandling corpse)
o
trespass to land – physical invasion + to land (Def intent <> relevant / mistake <> a defense)
o
trespass to chattel / conversion (sale) – intentional interference (damage / deprive owner of right) + w/ personal property of another
o
assault – place Pl in reasonable apprehension (awareness) + of immediate battery

o
battery – harmful / offensive contact + PL person (offensive ~ unpermitted by avg person; person ~ anything touching)
•
Affirmative Defenses (to intentional torts) - NPC 

o
necessity (2) – defense to property crimes (trespass / conversion) … public ~ abs. defense; private ~ partial defense (sanctuary / no pun)
o
protective privileges (3) – respond to occurring threat + reasonable belief re authenticity + appropriate level of force (self / other / prop)

· mistake <> negate privilege SLA reasonable
o
consent – PL legal capacity + Def acted w/i scope … c/b implied from custom / usage OR reasonable interpretation of objective facts
•
Dignitary & Economic Torts - TIPPFD
o
theft of trade secrets – PL owns trade secret (bus advantage / not generally known / PL keeps secret) + Def takes by improper means
o
inducing breach of K – valid business K (not term at will) + Def knows + Def  persuades party to abandon / breach + breach occurs (exception ~ advisory relationship)
o
privacy (4) – A/D ~ consent (ALL) + abs / qual privilege (false light & disclosure) + reasonable mistake (except false light)

· appropriation (NY) – use PL name / likeness for commercial advantage (newsworthiness exception)

· intrusion – Def intrudes + PL expect of privacy + objectionable to avg person

· false light – widespread dissemination + major falsehood + re PL + objectionable to avg person + damages (non-econ / emot)

· disclose priv. fact – wide dissemination + confidential / true info + re PL + objectionable to avg person (newsworthiness excep)
o
prima facie tort (NY) – intent + to inflict pecuniary harm + for business advantage + no justification
o
fraud (~ deceit) – affirm. misrep + scienter re misrep + intent to induce reliance + PL justifiably relies + dmgs (NO A/D)
o
defamation – defamatory stmt + re PL + publication + actual damages (specific economic loss unless slander per se ~ profession / ser. crime / unchast. woman / loathsome disease / NY = homosexuality) 
· Defenses – consent + truth + privilege (absolute ~ govt’ / spouses; qualified ~ socially approved contexts SLA w/i scope) 

· 1st amendment – PL must show … falsity + fault / intent / malice (if public official) or negligence (if private official)
•
Negligence

o
duty -  owed to foreseeable victims (~ rescuers) … NOT to those O/S zone of danger (b/c unforeseeable)
· default – reasonably prudent person + acting under similar circumstances (except ~ Def particular knowledge / physical trait)

· children – child of like age / experience / intelligence + acting under similar circumstances (except ~ under 4  / adult activities)

· professional – avg member of community + in good standing (specialists ~ national standard) … medical except ~ WHIK
· borrowed ~ class of person / class of risk test (NY - viol state stat ~ neglig per se; viol reg / ord ~ evid of neglig.)

· land occupiers – injury from occupier act ~ apply default standard; injury from land condition ~ apply …
· undiscovered trespassers ~ no duty
· discovered trespasser – duty to protect against DACK (dangerous / artificial / concealed / known)

· licensee – duty to protect against concealed / known 

· invitee – knowable / concealed ~ duty to inspect

· children ~ attractive nuisance doctrine ~ exercise due care to avoid reas. foreseeable risk to child (remedy cost < risk magnitude) re risks occupier should know of AND should know children come on land

· firefighters / police – NEVER recover for injury in course of job
o
breach – show Def conduct failed duty OR res ipsa (high prob of neglig. + high prob Def committed neglig.)
o
causation – factual + legal / prox. / foreseeable (~subsequ. medical malpractice + negligent rescue + reaction in ZoD + disease / accident)

· mingled causes ~ PL shows each substantially contributed to injury  ( Def liable J&S; 

· unascertainable cause ~ PL shows by preponderance that only one of Def c/h caused … Def burden to show they did not
o
loss – collateral source rule – ignore recovery from other sources (NY ~ abolished … reduce recovery)
o
defenses – Contrib + Comparative + Assumption of Risk (NY ~ Pure Comparative Negligence)
•
Negligent Infliction of Emotional Distress – 
· general theory - Def breached duty + PL w/i zone danger + PL suffers subsequent physical manifestation

· bystander theory – PL present at time + negligent injury + on close family member (NY – m/b in zone of danger + ~ P / S / C)
•
Equity (injunctions)

o
permanent injunction – tort claim on merits + no adequ. remedy at law + tort affects protectable int. + injunct. enforceable + balance int.
o
preliminary injunction – pending irreparable injury + likelihood success on merits + post bond
o
defenses against injunction – laches + unclean hands + 1st amendment
•
Strict Liability – CUNA – BUT remember other COA first
o
consumer product injuries – Def merchant (routinely deals) + defective product + defect existed in Def’s possess. + foreseeable PL/use
o
ultra-hazardous activities – activity has risk of severe harm + CANNOT be made safer + not common where conducted
o
nuisance – Def activities interfere w/ PL use / enjoyment of land + to unreasonable degree (balance interests)
o
animal causes inj. – domesticated animal (negligence 1st / then nuisance) + trespassing cattle eat crops + possession of any wild animal
o
affirmative defenses – contrib. / comparative / assumption of risk
•
Misc. Issues
o
vicarious liability – first look for direct liab + recognized relat ~ ER / auto owner / Parent  + (NY) Tavern Owner – serve minor / intoxicatant
o
rights b/w co-defendants – J&S liab. mitigated by contribution / indemnification (~ 100% … retailer v. mfr & passive v. active negligent)
o
wrongful death – procedural tool ~ allege some other tort + brought by stat survivor + for pecuniary dmgs of decedent  (defenses ~ deriv.)
o
tortious interference w/ family relations – H/W ~ loss of consortium + P/C ~ P’s loss of C’s services (defenses ~ derivative)
