Secured Transactions / Commercial Paper Outline

•  Secured Transactions (UCC Art. 9) – consensual security int in personal property … collateral type ~ determined in DR hands
o
attachment – creates enforceable security int … requires ~ value + contract + recorded
o
perfection ~ notice … effect ~ protect re competing secured claims … methods ~ take possession + PMSI auto + fin stmt to DR secy state
o
priority – BIOC / PAC / Lien / NOCB / AUP / GUC … limit ~ knowledge negates priority
o
remedies (5) – self help repossession ~ OK SLA <> breach peace (any Def protest / provocative act / constructive force) but collateral in home enjoys zone of privacy … repossess by judicial act (NY ~ writ of replevin) … strict foreclosure ~ CR keeps in full satisfaction unless DR objects / paid ≥ 60% (must sell w/i 90 days) + sale ~ m/b reasonable notice + commercially reasonable methods + CR cannot buy at private sale … action for deficiency – limited if CR sold to related party < FMV
o
DR right to redeem – until time of sale … must pay amt due / accelerated + reasonable foreclosure exp 

•  Commercial Paper – when duly negotiated ( HIDC takes free of claims and personal defenses subject only to real defenses (MADFIFI4)
o
CP types – promissory note ~ maker signs & promises to pay $$ to order of X … draft ~ drawer signs & orders drawee to pay $$ to TP
o
negotiable instruments – m/b ~ WOSSUP … m/n/b ~ K (if … payable to [name] + any condition + limits payment to source / fund + subject to terms in other doc)
o
negotiation – initial - requires delivery … subsequent – to bearer (no indorsement) / to order (authorized + valid indorsement + delivery)
· indorsement types – blank (delivery alone) + special (names indorsee who must sign) + restrictive (condition / conversion if viol)
o
HIDC – m/b (4) ~ holder + takes for value + in G/F + w/o notice
o
def liability (2) – K / signature – if indorsed (and no limit) ~ no limit on liab ~ K promise to pay (may also be warranty liab)
· warranty / transfer – if transfer for consideration ( 5 warranties ~ good title + all signatures genuine / authorized + instr. <> materially altered + no valid claim or defense against signer + no knowledge of bankruptcy / insolvency of maker / drawer
AGENCY

•  Principal’s Liability for Agent’s Torts - 
o
vicarious liability – m/b (2) ~ P/A relationship (ABCs ~ Assent / Bene / Control) + A acts w/i scope (job description / acts on the job - detour v. frolic / intent to benefit P)
o
other actors (not just simple agent) – sub-agent / borrowed agent ~ m/b ABCs… indep K ~ no liab b/c no ABC … exceptions (2) ~ ultra hazardous activity + estoppel (P holds actor out as A)
o
intentional torts – generally ~ O/S scope of relationship … exception ~ nature of job / authorized by P / motivated by desire to bene P
•  Principal’s Liability for Agent’s Contracts – P liable if (2) … P/A relationship + K made w/i scope 
o
express authority – c/b ~ oral / private / etc. … land ~ m/b in writing … revocation ~ P’s death / incapacity (effective when A knows)
· NY ~ no revocation if durable POA (~ conspicuous survival words + written)
o
actual implied authority ~ A reasonably believes has authority (3) ~ necessity / prior course of dealing / custom for people in like position
o
apparent authority – T cloaked A w/ appearance of authority + TP reasonably relied on  (2) ~ secret limiting instruction / lingering authority 
o
ratification – P knows material facts + accepts bene of K … NY limit ~ P cannot change any term
o
liability on the K – no author. ~ A liable alone … valid author. ~ P liable alone … partial/undisclosed P (NY) ~ T/P option ~ hold either liable
•  Duties Agent owes to Principal -
o
care – G/F + duty / care / skill of ordinarily prudent person in like position and similar situation
o
obedience – A must conform to P’s demands
o
loyalty – no self dealing + secret π + no usurp P opportunities (no competing venture)
PARTNERSHIP

•  Formation – no formalities … defn ~ ≥ 2 people carrying on as co-owners of business for π … key test ~ sharing π 
•  Liability to Third Parties – basically ~ agency principles apply
o
personal liability- general Ptrs ~ liable for any / all p’ship liabilities (J&S) to extent served … incoming Ptrs ~ liable only to extent of investment … outgoing Ptrs ~ liable until notice given to all known & potential CR
o
general p’ship liability by estoppel – person claiming p’ship exists ( cannot disclaim p’ship to limit personal liability
o
alt forms – ltd p’ship ~ certificate to Dept of State w/ names & addresses + G/P fully liable + L/P pay for share & no subst.control … registered ltd p’ship ~ engaged in prof service + file cert / ID profession to Dept of State + Ptrs liable for own wrongs (and those supervised) but not org liabilities … LLC ~ file Art of organization + members <> liab for org debts + similar to p’ship but subject to tax
•  Relations Between Partners -
o
fiduciary obligations – owed to each other AND p’ship … duty of loyalty ~ same as P/A … action for accy ~ p’ship action against Ptr for loss from breach / disgorge π 
o
right in p’ship property – p’ship assets ~ solely p’ship … int. in p’ship earnings ~ c/b sold / devised / etc … mgmt ~ solely to p’ship … conflicted assets ~ who paid for
o
other relations – mgmt ~ one vote / ptr … agent ~ gets paid per K (or FMV O/W) … salary - No unless agreed O/W… P&L ~ π equal / L~ π 
•  Dissolution – when ~ any material Δ caused by death / w/d of any single general partner … order ~ dissolution ( winding up ( termination
o
winding up – compensation ~ paid to partner who carries out winding up … liability ~ GP keep for old & new business until notice of dissolution given to existing AND potential CR
o
priority of distributions – OS CR ( Inside CR ( partner capital contrib. (treat as loan to corp ~ all contribute) ( share π / surplus 
- Writing


- Order / bearer (pay to)


- Signed by maker / drawer


- Sum certain stated


- Unconditional promise / order (w/ no other promises)


- Pay on demand / definite time


- Pay in currency 








