Property

•
Present Estates
o
Fee Simple Absolute
o
Fee Tail
o
Defeasible Fees (3) – m/b clear durational language + absolute limit on alienation ~ VOID
· F/S Determinable (fee on limit) – auto revert to grantor
· F/S Subject to Condition Subsequent (fee on condition) – right of re-entry to grantor
· F/S Subject to Executory Limitation (fee on condition) – to T/P
o
Life Estate – m/b measured in specific life + LT gets ~ ord use / π (no waste)
· waste ~ voluntary (PURGE) + permissive (duty ~ reas repair + taxes to extent of π / rent) + amel (unless all…known/consent)
•
Future Interests
o
in Grantor (3)
· Possibility of reverter ( F/S Determinable 
· Right of entry (power of termination) – F/S Subject to Condition Subsequent
· Reversion – O/W
o
in Transferee (3) – remainder - follows estate of known / fixed duration (never follows defeasible fee)
· Vested remainder 
· Indefeasibly vested remainder
· Vested rem. subj. to compl. defeas. (remain. vested subj. to compl. defeas.) – subj to cond subs.
· Vested remainder subject to open – C/L rule of convenience
· Contingent remainder (remainder subj. to cond. prec.) – subject to condition precedent
· Executory interest (remainder subj. to cond. prec.) (2) – follows defeasible fee + subject to condition precedent
o
Rules – 

· rule against perpetuities – applies ~ unvested future interest in transferee subject to condition precedent or open

· reform ~ cy pres / wait & see (NY only for charitable / powers of appointment) + fertile octogenarian (NY) + ignore adoption (NY) + age contingency reduced to 21 (NY)  

· rule of convenience – closes open class when first member can take (280 day womb rule)
· rule in Shelley’s case –  no remainder in heirs of LT  (LT gets remainder) ~ rule of law (not construction) (NY abolished)
· doctrine of worthier title – no remainder in grantor’s heirs (~ reversion in Grantor) (NY abolished post 9/1/67)

· rule of destructibility of contingent remainders – contingent remainder lapses if not vested by term of prior estate (<> C/L & NY)
· rule of suspension – future interests must vest & be able to transfer fee simple absolute w/i LIB + 21 (or int. VOID)
•
Concurrent Estates


o
Jt Tenancy – creation ~ TTIP unities + specific language + straw (NY abolished) + severance ~ SPAM 
o
Tenancy by the Entirety – CR <> touché TbtE (NY ~ CR may enforce SLA <> affect non-debtor spouse)
o
Tenancy in Common – tenant owns individual part w/ right to possess whole
o
rights / duties of co-tenants – rent + NO adv possession (NY ~ Y if 20 yrs) + carrying/repair costs shared + improvements + partition 
•
Landlord / Tenant Law


o
leasehold / non-freehold estates (4)

· Tenancy for years – SOF if > 1 yr
· Periodic Tenancy – auto successive intervals until T/L give notice (equal to period+ creation ~ express / implied (measured by rent pay / max 6 mos) 
· Tenancy at will – m/b expressly agreed + termination requires reasonable notice (NY ~ 30 days if L terms)
· Tenancy at sufferance – L ~ option evict / hold to new lease (w/ new terms if gave prior notice)
o
tenant duties – tort liab to T/P + repair  (no waste / fixtures) + pay rent
o
landlord’s duties ~ deliver possession (English ~ actual / American ~ actual)  + implied cov of quiet enjoyment (breach ~SING /other tenants) + implied warranty of habitability (remedy MR3)
o
landlord’s tort liabilities – no duty to make premise safe … but CLAPS
o
transfer of leasehold – privity of K ~ b/w original parties to K … privity of estate ~ party in shoes of original tenant in direct relationship w/ L + all covenants running w/ land apply
· by tenant – assignment ~ transfer everything ~ privity of estate … sublease ~ transfer part + no privity of estate (but sub-tenant may expressly assume oblig.) … restrictive covenants ~ construed against L (if against T ~ c/b waived + applies to all later assignments + violative transfer NOT void / L terms & sues)
· by landlord – transferor ~ remains liable for all covenants in lease … transferee ~ liable for all covenants that run w/ land
o
fixtures – test ~ express agreement OR objective intent to annex (measured by damage to remove / uniqueness of annexation) … licensee ~ tenant … trespasser (A/P) ~ loses fixture
•
Servitudes – non-possessory interest  in land of another
o
easements – positive ~ to do something …negative ~ rest. covenant ~ for LASS 
· created by ~ PING … termination ~ ENDCRAMP
· appurtenant ~ bene dominant tenement … gross ~ bene holder personally (no transfer) or commerc. (transf.)
o
the license – privilege to enter for specific purpose (not interest in land) … NOT property int.
· created by ~ express + failed attempt to create easement
· termination ~ at will of licensor … exception ~ irrevocable license ~ estoppel or coupled w/ int.
o
the profit – right to enter to take soil  / materials therefrom  NOT property int.
o
the covenant –promise to do / not re land (not an interest in land)  … NOT prop int. 





· real covenant ~ runs w/ land ~ burden ~ WITHN … benefit ~ WITV … generally includes ~ cov to pay rent / cov not to compete
o
equitable servitude – promise that equity enforces  (even if <> run w/ land) … 
· created by ~ WITNES … termination ~ written release / merger / condemnation 
· implied ES (subdivisions) ~ no writing needed … m/b common scheme + notice (AIR) + touch & concern land (but no hor / vert privity of estate required)
· defenses – PL unclean hands + waiver + estoppel (~ abandonment) + laches + subst. Δ 
 •
Adverse Possession – m/b ~ COAH …consider ~ tacking/ incapacity at inception/ co-tenants/ permission
· statutory period ~ C/L ~ 20; NY ~ 10 … runs from time owner could first file suit …
•
Land Conveyancing – 

o
land K – SoF applies (exeption ~ 2/3) … RoL b/w sign & close ~ buyer bears (NY~ seller bears) 
· implied promises (2) ~ marketable title (title free from reasonable doubt) + no false stmt material fact (must disclose latent defect) + warranty of fitness & workmanlike construction (only new home by builder –vendor) + warr of habitability (NO)
o
closing – deed ~ LEAD (lawfully executed and delivered by any means)
· quit claim ~ no covenants (not even re title) … 

· general warranty ~ warrants all defects (including of predecessors) … 6 ~ 3 current / 3 future

· special warranty deed – 2 warranties ~ not conveyed to anyone else + free of encumbrance
•
Recording System – goal ~ protect BFP (~ purchase + for value + w/o AIR notice)
o
jurisdiction types – notice ~ BFP wins … race-notice (NY) ~ first to record wins
o
notice types (3)
- Actual + Inquiry (reasonable f-up re land / docs) + Record
o
value issues – bargain basement P ~ BFP ok if gave subst. pecuniary consideration … devisee / heir – no protection unless shelter rule 
o
chain of title issues (3) – shelter rule ~ limited if transferee held title prior to BFP (no title laundering)  …  wild deed ~ no record notice … estoppel by deed ~ if convey R/E w/o title, estopped from denying transfer if later acquire title
•
Mortgages – security interest in land intended to be collateral securing repayment of $$ obligation
o
types – legal ~ m/b in writing for SoF … equitable ~ mortgagee holds deed for collateral land 
o
party rights – DR / Mortgagor ~ title + possession … CR / Mortgagee ~ lien ~ right to look to land if default occurs
o
mortgage transfer – 
· by mortgagor – lien follows IF properly recorded + liability on debt depends whether transferee takes subject to / assumes

· by mortgagee – either by ~ separate document of assignment + by endorsement w/ delivery (transferee c/b HDIC)
o
foreclosure – process ~ judicial proceeding + land sold … effect – sr. int remain to extent not paid … jr int extinguished to extent joined
· proceeds ~ foreclosure exp / accrued int on sr. mortgage ( pay mortgages in full ( action for deficiency or pay jr liens

· priority ~ m/b recorded … if recorded ~ first in time, first in right … AACC ~ allowed … PMM ~ beats  all prior / subs mortg.
· redemption – equity ~ until date of sale (no waiver allowed / clog equity redemption) … statutory ~ X days after sale (NY ~ NO)
•
Lateral Support / Excavator Liab. – m/b ~ excavator negligent + cause adj. lot to cave in … S/L ~ only if w/h occurred in unimproved state
•
Water Rights
o
watercourses – riparian ~ adj. landowners share reasonable use of water … prior appropriation ~ first beneficial use wins (c/b no ripar.)
o
percolating water (groundwater) – surface owner entitled to make reasonable use … limit ~ no wasteful use
o
surface waters – common enemy rule ~ can make changes to combat natural flow … limit ~ <> commit unnec. harm to another’s land
•
Possessor’s Actionable Rights (2) – 
o
trespass ~ physical invasion of another’s land by tangible, physical object … remedy ~ ejectment

o
private nuisance ~ subst. & unreasonable interference w/ another’s right to use & enjoy their land … limit ~ hypersensitive / special use

•
Eminent Domain ~ Gov’t  5th amendment power to take property for public use in exchange for just compensation … explicit v. implicit / regulat.
•
Zoning ~ gov’t regulation + reasonably controls land use + under authority of police power
· variance (flexib.) - proponent shows ~ undue hardship + no detriment to surrounding property values … heard by zoning board

· non-conforming use ~ existing use now banned … taking if ~ use eliminated all at once

· unconstitutional exaction ~ amenitorial conditions on development … inherently suspect … m/b - reasonable & related to project
- Common areas


- Latent defects (~ warn / not repair)


- Assumption of repairs


- Public use rule


- ST lease of furnished residence





- Substantial Interference


- Notice


- Get out





- Move out / term lease


- Reason repair & deduct


- Reduce rent ( into Escrow ~G/F


- Remain & seek dmgs








- Prescription (~ A/P)


- Implied by prior use / π 


- Necessity (landlocked)


- Grant ~ SoF > 1 yr





- Light


- Air


- Support


- Stream


- Scenic view (c/b)





- Estoppel ~ relied on promise


- Necessity ends


- Destruction of servient land


- Condemnation servient land by ED


- Release …


- Abandon by OVERT action


- Merger … must start over


- Prescription - servient owner ~ A/P





- Writing ~ orig promise


- Intent  ~orig parties intend re assig


- Touch & concern land


- Notice to assignee re burden


- ES – in realm of equit. servi ~ no privity


- S





- Writing


- Intent of original parties~would run


- Touch & Concern land


- Horizontal & Vertical privity


- Notice





present - (SOL from conveyance)


- of seisin (owns estate) 


- right to convey 


- against encumbrances


future - (SOL from disturb. in poss.)


- of quiet enjoyment 


- of warranty (transferor will defend transferee) 


- of further assurances (whatever necessary to perfect)








