NY Practice

•   Subject Matter Jurisdiction – NY SC / exceptions (2)
•   Statute of Limitations  - COA accrues on … + SOL begins to run on … + suit m/b commenced by … + commenced ~ S/C / other courts / Sat-Sun-Hol
o
medical malpractice – 2.5 yrs + continuous treatment + foreign object rule
o
other professional malpractice  - 3 yrs + arch / engineer (building > 10 yrs)
o
product liability – 3 yrs (S/L + neglig) + 4 yrs (warranty breach) + multiple Def … 
o
toxic substances – 3 yrs + exposure + toxic substance (excludes medical malpractice)
o
tolls and extensions – Def absence (2) … Infancy / Insanity (new SOL re 3 yrs + 10 yr limit) … death of Def (18 mos added) … dismissal re proc (except-merits /  fail to prosecute / lack PJ / PL vol ends / non-NY crts) ~ longer of orig / 6 mos from dismissal
· death of PL - wrongful death (tort claim by stat distributes for pecuniary $$) ~ 2 yrs DoD …  survival claim (any COA PL O/W had) ~ estate gets longer of original SOL / 1 yr from DoD
o
borrowing statute – COA O/S NY + SOL b/w states differ … if PL ~ NY resident (when COA ↑↑) ~ NY SOL … O/W ~ shorter SOL applies
•   Jurisdiction over the Particular Case (Personal Jurisdiction) – requires 3 things … 
o
proper commencement – file summons & notice / complaint + county clerk + buy index number + serve Def
o
proper serve of process on D – summons + summons & complaint (pleading / T&O / elements) + summons & notice (dmgs ~ 3 exc)
· generally – server ~ ≥ 18 / non-party + day (Sun / Sabath) + service w/o notice v. notice w/o service + multiple co-parties

· natural persons – personal deliv. + leave & mail + affix & mail + exped. service + designated agent + spec (inf / ins / OS NY)
· corporations – personal delivery to … (5) anywhere in US w/ PJ + NY Secy State - Licensed (2) v. foreign corp (1 & mail)
· non-traditional – 1st class w/ 2 acknowledgements + for who (all but 2) / located anywhere + if no return w/i 30 days + effect
o
proper basis of jurisdiction over person / property (Personal Jurisdiction) – if PJ … serve anywhere in US re NY COA 
· NY domiciliary – at time action commenced + c/b served anywhere in US for NY COA + domiciliary ~ one ~ presence / intent

· physical presence in NY - 
· doing business in NY – at time action commenced …Key ~ presence of agents / office
· N/R motorist stat – m/b accident … driver + owner of car driven w/ permission (presumed) … service(2) ~ NY Secy + mail 
· matrimonial jurisdiction – m/b (4) ~ $$ action monetary support + PL resident + durational residency requirement + NY link 
· consent – by K in forum selection clause …. court reviews voluntary / no unconscionable / fraud
· long arm  – claim connected to NY … bases(5) ~ NY tort + non-NY tort / NY injury / other NY link + NY bus transaction (K negot.) + foreign K / send subst. bus into NY + own / use / possess NY R/E … BUT Medical ~ inherently local)
· CONSTITUTIONALITY – minimum contacts that Def placed on notice of possibility that c/b sued in NY

•   Venue - 
proper venue – R/E ~ where located + other COA ~ where any party resides at time action commenced (O/W ~ any NY county)
o
improper venue - effect~ not jurisd. defect / grounds to dismiss… remedy~ auto Δ (if PL consents) / granted (if PL wrong & Def moves)
o
discretionary change of venue (2) – no fair trial + convenience of party / important W
•   Def response / Amending Pleadings -
o
Def response – time ~ 30 days (20 if served personally / mail w/ acknowledgement)
· to summons & complaint ~ corrected motion + answer (admit / deny / raise A/D) + motion to dismiss (DOWNFALL)
· to summons w/ notice ~ notice of appearance and demand … PL files complaint w/i 20 days or Def moves dismiss non-compl.
o
Amending Pleadings – of right – each side gets 1 w/i 20 days fo Def answer + motion for leave – OK SLA no incur prejudice to opp.
•   3rd Party Practice, Contribution and Indemnification - jt & several liability
o
Impleader – Defn brings in TPD … PL bene ~ SOL from time Def filed interpleader papers
o
Indemnity – by K + implied at law (vicar. liab. + prod. liab ( mfr)
o
Contribution – requires ~ TPD breached duty in tort that contributed to PL injury … extends to ~ all injuries prox. flowing … intentional torts  NY ~ Y; MBE ~ N … workers comp NY ~ ER if grave; MBE ~ N
o
Settlements w/ a Jt. Tortfeasor – contribution ~ extinguished …  indemnification ~ allowed
o
CPLR Art. 16 – Def ≤ 50% fault ~ not liable for more than their % re non-econ damages
•   Motion Procedure – mot. on notice – give opp. notice / opp t/b heard … order to show cause – judge gives notice in exig circ.
o
the deciding order - signbed by court + delivered by winner… service ~ gives order effect / starts time to appeal… interloc appeal - NY~Y
o
ex parte motion – allowed only if … + remedy
•   Motion for Summary Judgment – when ~ after answer served to 120  days after note of issue filed (or w/ cause) … standard ~ no issue of material fact … refuting party ~ show prima facie evidence / move for continuance
o
pre-answer motion - dismiss for fail to state claim (court converts)… SJ in lieu of complaint ~ COA on instr. to pay $$/ oth state judgment
•   Provisional Remedies -
o
attachment – PL seeks $ dmgs + Def ~ either non-domiciliary / about to conceal assets to frustrate judgment
o
preliminary injunction – equity action (> $ dmgs) + PL seeks injunc. OR Def threatens PL int in Subj Matter
o
temporary receivership – same as Prelim injunction + appoint person to manage assets
o
seizure of chattel – action to recover possession (replevin) + probable success on merits + post bond
o
notice of pendency (~ Lis Pendens) – equity action + affects R/E int + no need for court action
•   Trial Procedure – right to jury trial ~ crim + civil (for $ dmgs + replevin + R/E + annulment + divorce as to grounds)
•   Estoppel - 
res judicata (claim preclusion) – all claims by PL against Def from same transaction
o
collateral estoppel (issue preclusion) – issue identical to prior proceeding + was necessarily litigated + opponent full /fair opport
•   Arbitration – standards ~ Arb <. subject to RoL or RoEvid … opponent must attack Arb. clause (not K) … grounds for judicial review ~ misconduct / bias / exceeded authority
•   Art. 78 Proceedings ~ judicial review of admin action / inaction
o
grounds for proceeding (4) – mandamus to compel ~ act required by law… prohibition ~ stop official from grossly exceeding authority… certiorari ~ challenge results of trial type proceeding (standard~ subst evid. support decision)… mandamus to review (other admin proceeding)
 - Documentary Evidence


 - Other action pending same COA


 - Want of capacity PL


*- Non-joinder necessary party


*- Fail to state CoA (PL gets every fav pres)


 - Affirmative Defenses (SPARERIBS)


 - Lack of in rem / quasi in rem jursid.


*- Lack of SMJ


(* ~ never waived)





- SoL


- Payment


- Arbitration & Award


- Res judicata


- Estoppel (collateral)


- Release


- Infancy


- Bank discharge


- SoF








