EVIDENCE



Rule – all relevant evidence in unless excluded by rule
o
Relevance – if tends to make a fact more / less probable
o
Similar Occurrences – out unless PSICHI
o
Policy Based Exclusions - LOSS
o
Character Evidence – to show general propensity 
· civil – NO unless an element ~ Defamation / negligent hiring

· criminal – 

· specific acts – only if MIMIC / character in issue
· re Def char … NO during Pros case in chief
· defense – YES re relevant char trait BUT opens door to Pros (must accept answers given)
· Fed – rep / opin evidence + have heard / did know

· NY – rep + have you heard + relevant convictions

· re V char (Def self def) … Def may intro to show V ~ first aggressor

· NY – NO unless negates Def mens rea

· re V char (sex misconduct) … NO unless proves source of semen / injury OR consent OR Const requires
o
Evidence of Other Crimes (~ specific acts) – NO for conduct in confirmty but YES if MIMIC OR character ~ an element
o
Evidence of Other Sexual Misconduct – IN IFF sex assault / child molestation

Writings
o
Authentication – required if… relevence depends on auth … handwriting (lay / expert / jury) + anc. doc rule (20 / NY ~ 30) + solicited reply … standard ~ conditional relevancy … self authenticating docs … photos ~ fair rep ( W confirms) OR silent witness (cust chain) 
o
Best Evidence Rule – applies if ~ legally operative doc  OR W testifies re learned solely from writing … requires – produce original OR valid excuse and secondary evidence (copy ~ OK unless original’s auth questioned + NY - photocopy OK only if in crse of bus.)

Witness
o
Competency – requires - personal knowledge + oath (crim & civil) … NY - crim W < 9 can give unsworn testimony / need more to convict
o
Dead man’s statute – if ( civil action + interested party (m/b more tha bias) + testifying re transaction / communication w/ decedent against dec. estate – OUT (NY – NA re plane / vehicular neglig.)
o
Form of Testimony – Q&A (preferred) or narrative
o
Leading Questions – direct ~ NO unless prelim/forgetful/youthful/hostile/adv. party … cross ~ YES
o
Writings in Aid of Oral Testimony 
· refreshing recollection ~ anything … oppos gets copy / questions W / submit as evid
· past recollection recorded – if … refresh recoll fails + W made / adopted writng + based on persona knowledge + when fresh in mind + W vouches for accuracy … read into evidence / opposition can offer document (NY either side can offer)
o
Opinion Testimony – lay – if … W perception + helpful to jury
· expert – if … qualified (expert / educ) + helps jury + basis for opin + reliable (NY ~ gen. accepted)

· learned treatise – if … reliable (court recognizes / opp admits / …) … Fed ~ impeach / affirm evid (NY ~ impeach only)

o
Cross Examination – of right ~ re opposing W who testifies … scope ~ scope of direct + re cred.
o
Credibility and Impeachment – 
· bolstering - NO until attacked unless … re prior identification + W on stand + W subject to cross (NY ~ only if criminal case)

· impeaching own – Fed ~ Y; NY … civil ~ prior inconst stmt … ; crim ~ same + W test. damging

o
Impeachment Methods – (7) … PBSBCBC
o
Rehabilitation Methods – (2) … character W (if BCBC) + prior consistent stmt (NY ~ charge of recent fabrication)

Privileges 

o
attorney / client – except ~ future crime / clients puts advice in issue (NY ~ locat. of P w/ stolen C)
o
physician / client – NY ~ dentist / nurse / chiropractor … Fed limit ~ ususal medical conditions
o
husband / wife – spousal immunity (Fed crim only)  + confidential communications (ALL) …2 limits ~ further future crime / vicarious liability

Hearsay – out of court statement offered to prove truth of matter … OUT unless …
o
non-hearsay – (7) ASCAPPP
o
exceptions – (10) FSD + BEPPPIM

o
unavailability – privileged / refuses / no memory / death / beyond jursid (NY ~ DMS but not     refusal / lack memory)
- PL accident history … fraud / pre-ex cond.


- Similar accidents / same event


- Intent … inferred from prior conduct


- Comparable sales … value


- Habit … infer how Party acted + key criteria ~ frequency + particularity + NO character evidence + NY ~


Bus / trade / prof ~ IN


Personal / due-care / negl. ~ OUT


Personal / product use ~ IN IF re prod liab case + product under PL exclusive control


- Industrial custom …standard of care





- Acts (verbal)


- Stmts show knowledge / notice


- Circum. evid. speaker state mind


- Admission by Party


Fed – EE if w/i scope


NY – Agent m/h speaking authority for matter


- Prior ID by W on stand 


- Prior inconsistent stmt under oath


- Prior consistent stmt rebut rec fab.





- Prior inconsistent stmt


- Bias


- Sensory deficiency


- Bad reputation / character


- Criminal Conviction


Fed - 10 yrs …any re honest / truthfulness / felony 


NY – W ~ any crim conv + D ~ crt balances int,


- Bad acts – NO extrinsic evid.


- Contradiction





- Liability Insurance 


- Offer to pay medical 


- Subsequent remedial repairs – NY … ok if S/L consumer products based on mfr defect


- Settlement - civil – NO …IF disputed claim


criminal – NO admit offer (but guilty plea ~ party admission) 


NY - crim guilty plea admitted to later civil case on same facts








- Former testimony – against party who had opport to cross (NY m/h/b crim)


- Statement against int. when made (w/ knowl)


- Dying Declaration (Fed ~ civil + crim Hom; NY ~ Crim Homicide only





- Business records


- Excited utterance


- Present sense impression


- Present state of mind


- Present physical condition


- Intent (declaration of)


- Medical (stmt to medical personal for treatment / diagnosis)








