Domestic Relations Outline

•  Entry / Maintaining Marriage
 - 
o
pre-marriage issues – common law marriage – not recognized in NY (but NY may recognize from other state) … no issue re homo
· pre-marital K - valid SLA not for sex … not implied (no palimony)
· pre-nuptial K – m/b ~ freely made + writing + both sign + notarized + not unconscionable + not pre-arrange divorce … contingent ~ on marriage

· non-marital child – relevant to father’s responsibility 

· husband of mother ~ presumed father … later marriage to putative father … 

· if unmarried ~ filiation proceeding + by C’s 21st B-day + in Family Court + by M/F/C/NY … C&C evid … 95% DNA ~ presumption (BoP to F) … testimony – M (sex w/ F is IN) + F (M’s sex w/ et al needs corrob)
· heart balm actions – NY Abolished (felony) … breach promise to marry / seduction of unmarried female (for father) / alienation of affection / criminal conversion (against TP adulterer) / jactatation of marriage (public rep)

· gifts – recoverable if in contemplation of marriage

o
getting marriage – m/b capacity (3 party K w/ NY) + license + by ceremony / by K
· license – by town clerk + paid for + wait 24 hrs + before 60 days + no blood test (Afr Am test subj to relig. obj)

· ceremony – license + solemnization + officiant (clergy of recog religion / civil officer empowered for oaths / ship captain at sea)

· K – licence + individual before judge + sign + w/ witness
o
being married – obligation of sexual exclusivity … reciprocal duty of support (means test unless likely to become public charge) … separate identities (unless agency K for necessaries OR relationship for vicarious liability)
•  Terminating Marriage - ADDDL
o
annulment – capacity issue makes marriage VOIDABLE 
· grounds – TIFIDI 
· Too young - < 18 … 16-18 w/ both Ps consent … 14-15 w/ consent of P & judge … < 14 not allowed (6 mos prison)

· Incurable insanity (5 yrs) – of either spouse … diagnosis requires 3 physicians … SOL ~ NONE
· Mental incapacity (at time of marriage) – waived by cohabitation after ends 

· Incapacity (physical / coitus) – incurable physical condition prevents coitus … no jury trial …SOL~ 5 yrs of marriage
· Duress – waived by cohabitation after ends

· Fraud – misrep/hide essential aspect prior to marriage (NEVER finances) … waived by cont’d cohab … SOL ~ 3 yrs
· rules – always jury trial (except Physical incapacity) … spousal testimony m/b corroborated … SOL ~ 6 unless O/W stated

o
declaration of nullity – marriage VOID / never existed … grounds – bigamy or incest (square / ½ bloods & step family)
o
dissolution proceeding – judicial declaration of death (prop / child custody ~ moot) … grounds – spouse missing w/o tidings ≥ 5 yrs
o
divorce – grounds ~ CITACAC
· CIT – Cruel & Inhuman Treatment - physical / mental treatment endangers spouses wellbeing … waived ~ NO

· Abandonment – full yr + voluntary departure + w/o consent + w/o justification + w/o intent to return (~ inferred from length) … constructive ~ refuse to interact … SOL ~ none b/c continuing

· Consecutive Imprisonment (3 yrs) - 
· Adultery – sex w/ other than spouse … SOL ~ 5 yrs discovery …

· defenses – recrimination (unclean hands) / waiver / connivance (entrapment) 
· testimony – spousal ~ only re prove marriage / Def deny adultery / PL deny defense … Prost/Det ~ m/b corroborated … O/W ~ T/P + circumstantial
· Conversion divorce – legally separate (litigation or K) + live apart 1 yr + ask court to convert
· cohabitation – no affect if separate by litigation … rescinds separation by K (if intent to reconcile)

o
legal separation – not terminating marriage .. merely adjudicating rights
· grounds – CITACAS … Abandonment – need not be for full year … Support (lack of) 
· rules – always jury trial … spousal testimony m/b corroborated … SOL ~ 6 unless O/W stated

o
procedural issues – PJ – required for all collateral matters
· SMJ ~ Supreme crt + ≥1 spouse NY domicile + durational residency 
· trial – must provide proof (pleadings not sufficient) + pleadings m/b sworn + parties disclose financials + jury (except physical incapacity) + records sealed 100 yrs
· prof respons – no mtg on client house for atty fees + atty <> begin sex relations w/ client during case + 3 docs (client rights / retainer agreement / closing stmt) 

•  Economic Issues -
o
maintenance – temp ~ preserve status quo … permanent ~ based on party needs / court considers EVERYTHING / may incorp sep agreement … enforcement ~ may seize assets / garnish wages  / jail / rescind licenses (SOL ~ 20 yrs) … modification ~ subst Δ circumstance (if by agreement ~ m/b extreme hardship) … termination ~ death (unless per K) or co-habitation
o
equitable distribution of property
- separate property ~ prior marriage + personal injury aware + parties agree + devise / gift in single name + passive appreciation thereon … marital prop ~ all else (even prof degree) … court ~ divides in equity per stat factors (age / health / skills / time needed to train / custodial responsibilities / earning capacity) (ignores fault) … form ~ c/b in kind / installment / …
•  Children -
 having children – means ~ adoption / artificial insemination (NOT surrogate M) …adoption – who can (basically anyone) + who c/b ~ m/h genuine intent to create P/C relationship + consent of C > 14
o
termination of parental rights – grounds ~ if surrender to state / unable to care for / abandoned 6 mos / neglected C 1 yr / F re non-marital C … forum ~ family court … evidence ~ C&C
o
child support – paid until 21 … college ~ no oblig (unless unusual C aptitude + P wealth) … condition ~ C obedience … amount ~ table (P income less deductions excluding equitable distribution) … modification ~ if in best int of child + changed circumstances
o
custody
- always look to best int of C … ignore gender … non-custodial P gets visitation … non-P rights – subject to veto power of P
•  Conflict of Laws – full faith & credit – if other state has jurisdiction (residency ≥ 1 yr) … personal jurisdiction  ~ required for court to address collateral matters … O/W ~ court w/o personal jurisdiction can only address the marital res
o
other state – marriage ~ NY respects if valid where celebrated … state divorce ~ respects (but if ex parte ( allows spouse to challenge SMJ re PL lack of domicile … foreign divorce ~ respects per comity  (unless exparte ~ NOT respected)
o
support orders – income w/h order (Unif I/S Fam Supp Act) continuing jurisdiction for court issuing order (sends order abroad t/b enforced ( can attach foreign wages) … child support order (FFCCSOA) ~ federal law requires sister states to enforce other state orders unless orig state no longer has exclusive jurisdiction
o
custody order - uniform state / fed rules …  initial jurisdiction ~ C’s home state (where lived w/ P ≥ 6 mos prior to commencing … if absent < 6 mos and P remains there) … exclusive contin jurisd ~ state entering initial order until neither C/P have significant connection thereto / neither C/P continue to reside in state
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