Criminal Law

•   Accomplice Liability – active involvement + intent to further crime + crime occurs … liable for all foreseeable crimes

o
NY ~ unilateral theory - (no bene ~ Principal’s lack of guilt) + w/d only if … voluntarily / totally renounce pre commission w/ subst. effort to prev. + criminal facilitation ~ knowingly aid crime / aid actually facilitates crime / culpability not rise to accomplice
•   Solicitation (inchoate) – ask other to commit crime (crime ~ upon asking … agreement ~ conspiracy)
•   Conspiracy (inchoate) – agreement b/c ≥ 2 people + intent to agree + intent to pursue crime + overt act

o
NY – NOT liable for substantive crimes of others if only conspire + w/d ~ voluntarily renounce AND prevent crime 
•   Attempt (inchoate) – specific intent + substantial step towards commission (more than preparation) + of criminal act
•   Defenses – DISDIMICE - … Def must plead & prove by preponderance of evidence …

o
Duress – defense to all crimes except homicide

o
Insanity – Defense to all crimes … NY Def ~ burd of prod; Pros ~ burd of proof + McNoughton type test
· McNoughton ~ cognitive test ~  Def <> know nature and quality of act OR did not know what he was doing was wrong
· MPC – subst. capacity ~ Def lacks subst. capacity to appreciate criminality of conduct + cannot conform conduct to require. of law 

o
Self defense – deadly force c/b used any time reasonably believe DF about t/b used on you + NY ~ duty to retreat (unless home / unsafe / police / rape or robbery)

o
Defense of a dwelling

o
Intoxication – voluntary ~ def. to specific intent crimes + involuntary ~ insanity

o
Mistake of fact – specific intent crime ~ any mistake + general intent crime ~ only reasonable mistake + S/L ~ NEVER

o
Infancy - < 7 no criminal liability + < 14 rebuttable presumption no criminal liabilty + NY infant for crime is < 16

o
Consent – capacity + scope


o
Entrapment – Def lacked predisposition to commit crime + induced to commit solely by PO / public agent

•   Common Law of Crimes

o
battery – either … unlawful use of force resultin gin bodily injury OR an offensive touching

o
assault – either … attempt to commit a battery OR intentional creation of reasonable apprehension by victim of imminent bodily harm

o
mayhem – dismember / disable body part


o
homicide – murder ~ unlawful killing of human w/ malice aforethought … manslaughter ~ killing other than murder
	
	C/L
	NY

	Murder
	M1 - intend to kill
	M1 - intend to kill + spec circumstance *

	
	M2 - intend great bodily harm / depraved heart (recklessness / extreme neglig) / felony murder
	M2 - norm intent to kill / highly reckless / other felony (FM 1 ~ intentional killing; FM 2 ~ O/W

	MS 
	vol - intend kill + mitigated (provoked / mistaken justification)
	MS1 - intent to do serious body harm / provoked voluntary killing / unjust abortion

	
	Invol – unint kill + misdemeanor / gross or crim negligence (subst. & unjust risk of harm to human
	MS2 - killing from recklessness (aware & disregard subst. / unjust risk)

	Crim Negl H
	
	CNH - fail to perceive subst & unjustif. risk of death to another + cause death + culpability

	
	* ~ PO / judge / criminal witness / for hire / multiple V/ robbery / burglary 1-2 / arson / rape / sodomy


· NY defenses - to intentional killing ~ extreme emotional distress + aiding suicide of another … to accomplice felony murder – Def proves … <> commit / aid homical act + <> armed deadly weapon + reas believe co-felon <> armed +  reas. believe co-felon <> intent to commit act likely to cause death

o
false imprisonment – unlaful concealment of person w/o consent

o
kidnapping – kid + napping + NY - KN1 ~ abduction + (ransom / intenf to harm V) + KN 2 ~ abduction (ALL  qualify for Felony murder)

o
rape – unlawful carnal knowledg eof woman by man w/o consent

o
larceny – taking + asportation + tangible personal property + of another + by trick / trespass + intent to permanently deprive

o
embezzlement – fraudulent + conversion + personal property + of another + by Def w/ laful possession

o
false pretenses – Def obtains title + personal property + of another + by intentional false representation + w/ intent to defraud 

o
robbery – taking + personal property + of another + from their person / presence + by force / threat (NY 1st ~ cause serious harm OR armed)

o
extortion – obtain property + of another + by threats of future harm

o
receipt of stolen property – receive possession & control + of stolen personal property + known t/b from crime + by another + intent to permanently deprive owner

o
forgery – making / altering + a writing + t/b false (m/b more than mere misrepresentation) + w/ intent to defraud

o
malicious mischief – malicious + destruction / damage + of property + of another

o
burglary – breaking + entering + a dwelling + at night + of another + w/ intent to commit felony 
· NY Burg1 ~ Burg3 + dwelling + (armed / injure NP) … Burg2 ~ Burg 3 + (dwelling / armed / injure N/P)
· NY Burg3 – breaking OR entering OR remaining inside any structure + any time + to commit any crime


o
arson – malicious + burning + of dwelling + of another

o
home burning – C/L misdemeanor … malicious + burning + own dwelling + close enough to put other dwellings in danger

o
perjury – intentional lieing + re material matter + in judicial proceeding
Criminal Procedure
•   Constitutional Protections – 4, 5, 6, 8, 14
•   Exclusionary Rule – no admission at trial of evidence obtained in violation of Const. rights … exceptions (5) – grand jury + civil action + parole revocation + Police G/F reliance on defective warrant / stat / judgment + use for impeaching
· NY - <> recognize G/F reliance on defective warrant + use for impeachment limited to Def (not impeaching other witnesses)

o
Fruit of poison tree doctrine – evidence obtained as result of excludable evidence ~ inadmissible as well … limits (4) ~ indep. source + intervening Def act free will + inevit. discovery + no T/P standing for Def
•   Law of Search & Seizure (most important) – 

o
Probable Cause -  knowledge based on reasonably trustworthy F&C to warrant a reasonably prudent person to believe crime h/b committed
o
Arrest ~ seizure of person … see chart 
o
Suggested model – gov’t conduct + person has reasonable expectation of privacy (4th) + did police have valid warrant + does exception allow warrantless search (LAPSCH)
•   Miranda – warning ~ from TV … waiver ~ VIKE … break (longer than lunch) requires refreshing the warning …     limits (2) – grand jury + pre-charge line-ups (b/c no testimony given)

o
effect of breach – allowed to impeach / not affirmative evidence (per exclusionary rule)
•   Right to Counsel -

o
5th Amendment – non-offense specific … re the testimonial process … once Def terminates & requests atty, police <> restart w/o atty

o
6th Amendment – offense specific ~ atty m/b present only if Def testifying re that atty’s case

o
indelible right (NY) ~ arises if any (4) – Def in custody / PO activity overwhelming to lay person / Def requests + at arraingment +  filing accusation / formal charge + any significant judicial activity … waiver - atty m/b present if PO know repped … investigatory lineup ~ no right to atty unless PO know repped and Def requests
•   Pre-trial Identification – purpose ~ establish that V remembers Def from crime (not from proceedings) … basis for attack (2) ~ Def denied right to counsel + denied of D/P (prejudicial line-up) … remedy ~ exclude in court identification of Def by witness … state solution ~ V testifies as to source of identification independent of pre-trial identification (~ at scene of crime)
•   Bail – immediately appealable + preventive detention is constitutional
•   Grand Juries (NY)– right to counsel ~ only if waive immunity … basis for indictment ~ evidence establishes all crime elements + is legally sufficient (~ admissible at trial) + established reasonable cause to believe Def committed crime… immunity ~ transactional ~ automatic SLA w/i scope of grand jury questioning (MBE ~ use & derivative use) … Def right to testify ~ only if waive immunity
•   Prosecutorial Duty to Disclose Evidence (NY) - when ~ Def requests …what ~ laundry list (evid intended t/b used at trial / reports of tests / police photos & drawings / property obtained from Def / instances of Def conduct pros intends to use to impeach / …) … remedy ~ reversal / modification / vacation of judgment IFF Def shows but-for causation of outcome 
•   Right to Jury Trial - Constitutional right ~ if max authorized sentence > 6 mos … cross sectional requirment – applies to voire dire (not slected jury) … juror challenges – unlimited for cause (3 peremptory m/b explained on non-discriminatorial grounds) 

o
Right to Effective Counsel – claim of ineffective assistance ( Def must show ~ deficient performance + but for causation of outcome

o
Guilty pleas – judge - establishes voluntariness of plea … w/d guilty plea (after sentencing) (4) ~ allowed for plea involuntary / lack of jurisdiction to take plea / ineffective assistance of counsel / prosecution failed to keep agreed bargain
•   Death Penalty (4 pts) - state cannot limit mitigating factors + Def m/h opportunity to show mitigating factors + jury must decide presence of aggravating factors that justify death + can be no automatic application of death
•   Double Jeopardy – 2 crimes not same if each requires proof of an additional element that other does not … NY ~ all crimes from same transaction m/b tried together

o
attachment – in jury trial ~ when jury sworn … in bench trial ~ when first W sworn … civil – does not attach

o
exceptions permitting re-trial (4) – hung jury + successful appeal w/ remand + dismissal for manifest necessity + Def breaches plea

o
Separate sovereigns – no double jeopardy when separate soveriegns try for same offense (But state & local ~ same sovereign)
•   5th Amend Protection Against Self Incrimination

o
Scope – protects from ~ compelled testimony (lie detector / compelled interrogation) … no protection re ~ intro of Def’s body to incriminate

o
Who may raise – anyone under oath in any proceeding

o
Eliminated by – grant of immunity (but use & derivative use immunity <> protection to evidence obtained prior to grant) + no possibility of incrimination (SOL) + waiver (criminal Def waives immunity when takes stand re any relevant issues on cross / waiver in civil proceeding waives in all subsequent criminal proceedings)

o
Limits on Prosecution – can’t comment on Def use of privilege
•   Wiretapping & Eavesdropping – rule ~ always require a warrant … exception – unreliable ear ~ all speakers in society assume risk that listener will consent to go’vt monitoring or is already wired
- Lawful arrest (incident to)


- Auto exception


- Plain view


- Stop & Frisk


- Consent


- Hot pursuit / effervescent evidence





- Arrest – probable cause


- Stop & Frisk – reasonable suspicion


- C/L right to inquire – founded suspicion that crim activity afoot … ask ? .. release if answer


- Request for info – m/n/b whim / caprice











