•
Enforcing K -
o
in rem remedies
 (3) – specific performance (valid K / inadequate legal remedy / decree enforceable / mutuality of remedy / no defenses) + reclamation (sale goods on CR) + entrustment (BFP limit)
o
money damages (dollar remedies) (6) – consequential + liquidated + punitive + expectation +  incidental + avoidable
•
Existence of an Agreement – m/b – offer & acceptance  + consideration (NY - writing needs no consideration)
o
offer – controlled by own terms … advert … MBE (vague wording is bad ~ fair / reasonable … definite wording is good ~ all / only / solely)
· requires - land / serv. (identify subject matter + price + quantity + offeree) + goods (quant. + offeree) + empt (duration + offeree)
o
termination of offer (4) –  death (unless option)  + time + revocation (prior to acceptance / indicate unambiguously / no detrimental reliance / no firm offer rule / no option) + offeree response (rejection + counter offer + conditional offer + add terms)
o
acceptance – start performing (implied promise to finish in bilateral K) + improper performance + conflicting communications (offeree sends both rejection & acceptance) + option K (valid on receipt unless says O/W)
o
Offeree response – accept + reject + cond. acceptance + counter-offer + adds terms (C/L ~ mirror image rule … UCC ~ if both ~ merchants & signed by party t/b charged ~ term IN unless materially alters; O/W term OUT unless non-merchant accepts)
•
Flawed Agreement Process -
o
lack of capacity – K voidable … minor < 18 (except necessities) + intoxicated + insane … implied re-affirmation when regain capacity & keep benes
o
duress / coercion - K voidable … m/b > taking advantage of (unless economic duress)
o
misrep in inducement - K voidable … m/b material … ignore honest mistake / misrep
o
mistake of fact (at time of agreement) - K voidable – m/b mutual + material … unilateral mistake OK SLA other side <> know re
o
statute of frauds
 - MYLEGS + CLAP (NY) + lifetime duration (NY~ Y) + K modifications
· goods sold – quant. + signed by party t/b charged (merchants ~ memo re oral agreement ~ sufficient unless recip. obj. in 10 day

· goods leased - says a lease + ID object + quantity + duration + P
· other – IDs parties + subject matter + P + signed by party t/b charged + any material terms
· satisfying w/o writing – service ~ full performance … land ~ 2/3 (pay / improve / possess … goods ~ prior deliveries accepted … judicial admission
o
agent authority to sign K  for another ~ equal dignity rule 
o
lack of consideration / bargained for exchange – MBE ~ detriment / NY ~ benefit … past consideration <> sufficient …
· pre-existing legal duty – no new consideration unless … promise to T/P ~ new oblig … UCC ~ modification sought in GF

· part payment on due debt – no consideration unless … real dispute and payment is release for part performance
· consideration substitutes ~ promissory estoppel + written promise to pay debt barred by SOL + NY~ writing
•
Unenforcability Based on K Contents -
o
illegality at time of agreement – purpose  ~ K voidable against party w/ bad purpose IF other party <> know … subject matter ~ K VOID
o
public policy – cov. not to compete – sell business ~ m/b reasonable re time / geography … employment K ~ time / geography / bus. need
· exculpatory clause – negligence OK in approp. circumstances (but NEVER for intentional torts / grosss negligence)
o
unconscionability – test ~ oppressive terms OR unfair surprise… when ~ time of K formation 
•
Terms of Agreement -
o
effect of party words – parol evidence rule … 3 exceptions ~ construe terms / mistake in integrated K / rescission action b/c party misrep
o
effect of party conduct ~ extrinsic evidence ~ course of performance / course of dealing / custom & usage
o
UCC as source of terms
 - seller’s delivery obligation ~ shipping K (default) ~ to carrier + delivery K ~ to Buyer
· RoL sale of goods  ~ K controls ( breaching party liable ( type of K (ship K ~ until delivery to carrier … delivery K/merchant S ~ until delivery … delivery K / non-merchant S ~ until S tenders)

· RoL lease of goods – owner / lessor retains (unless business finance lease ~ lessee has RoL)

· warranties – express … implied warr of merchantability  (for ord purpose) … implied warr of fitness for particular purpose
· disclaimers – of express warranty ~ not allowed … of implied warranty ~ allowed SLA obvious
· limitations of liability - OK SLA not unconscionable … limiting liability for personal injury consumer goods ~ prima facie unconsc.
•
Disputes re K Performance -
o
K for goods (UCC) – perfect tender rule … non-conforming goods ~ option to reject unless … cure possible before deadline OR prior course of performance … only one installment non-conforms
· B accepts goods – bars rejection (but B m/h time to inspect) … unreasonable delay in accepting ~ acceptance by B

· B revokes acceptance – only if substantial impairment of goods (harder than rejection) + difficult discovery + B returns goods

· payment by check – allowed … if S rejects ( B gets reasonable time to pay
o
C/L K – substantial performance rule … S recovers under K for subst. perform … B claims $$$ dmgs (option to reject only if material breach) 
· divisible K – subst. performance tested part by part
o
performance excused  – other party breach + express condition (requires strict compliance)  
· other party repudiation - retraction only if timely & non-repudiator can demand assurance
· later agreement  - accord & satisf. (m/b different performance / not just less) … modification (old K) … novation (new K replaces)… rescission (eliminates old K – m/b some perform remains for all parties)  

· subsequent / impossibility … m/b subsequent + unforeseen + makes performance impossible
· destruction of thing - C/L~ duty discharged … UCC~ depends who has RoL (S~ K avoided unless fungible/ B~ bears loss)
· death of person - if non-delegable OR performance based on rep skill
· frustrated purpose – C/L ~ if both parties knew purpose at time of K … UCC ~ NA
•
Delegation of Duty / T/P Performance of K – allowed unless … K prohibits OR performance requires special skill / rep


•
Assignment ~ T/P Enforcement of K – m/b language of present assignment + writing (if > $5K) … but no consideration needed (is O/S K)
· C/L limit – no assignment if subst. Δ duties (m/b > duty to pay)

· K limit types - …  prohibition ~ prevents power to assign / right remains … invalidation ~ no power / no right

· right of assignee – may sue obligor … lack of notice – means obligor’s payment / K modification w/ assignor is valid

· multiple assignments - … gratuitous ~ last assignee wins … for consideration ~ 1st assignee wins (exception ~ if later assignee <> know AND obtains payment) (implied warranty of assignor ~ rights assigned are enforceable ( action for breach)
•
T/P Beneficiary – m/b – K identifies T/P bene (is I/S K) … intended bene – m/b named in K … incidental / donee bene ~ no enforcement right
· enforcement by intended bene – against promisor ~ if vested (knew AND detrimentally relied / gave requested assent) subj to defenses against promise … against promisee ~ NO unless T/P is creditor bene (CR of promise at time K made)
- Marriage (prom in consid)


- Year (not completable w/i)


- Land (except leasehold ≤ 1 yr)


- Executor promise to pay est exp


- Goods (sale ≥ 500 ; lease > 1000)


- Surety (main purpose exc.)





- Commission / Finder’s fee


- Land agent authority


- Assignment insurance policy


- Promise to name bene re insur 








