Constitutional Law

•   Federal Judicial Power (15%)


o
Justiciability Doctrines – ripeness + standing (4 except) + mootness (3 except) + political question (3 e.g.,)


o
Supreme Court Review
- 3 avenues + final judgment rule + independent state ground
o
Lower Federal Court Review – state sovereign immunity (11th) + suits against state officials + abstention
•   Legislative Power (20%)

o
Congress’ Authority to Act – Police Power + Necessary & Proper Clause + Tax & Spend Power + Commerce Power (CIS + int’l) + § 5 14th + limited by 10th (2 qualification)
o
Delegation of Powers – 3 points
•   Executive Power (…)


o
Foreign Policy - 3 points 
o
Domestic Affairs – Appointment Power + Removal Power + Impeachment & Removal
o
Presidential Privileges – absolute immunity + executive privilege (yields to) + pardon power

•   Federalism (20%)


o
Pre-emption – express  + implied (3) 
o
State regulation – must not significantly burden federal activity 


o
State taxation – Fed (cannot pay State tax from Fed treasury) + I/S commerce (nexus/apportionment + <> use tax to help home bus)
o
Dormant Commerce Clause – no unduely burden I/S commerce
o
Privileges & Immunities (2) – Art. IV (<> deny foreign citizens P&I give own) + 14th (only re right to travel / move b/w states)
o
Analysis for DCC and P&I purposes  –
· no discrim b/w cit / non-cit. – P&I – NO … DCC – Does substantially burden I/S commerce + is burden > bene

· discrim b/w cit / non-cit. - P& I –discriminate re ability to earn economic livelihood + necessary to important state int?
· DCC – burden I/S commerce + necessary to import. state int. (exc … Congress approves / state market partic)
o
Full Faith and Credit –  if … final judgment on merits + SMJ + PJ
•   Constitutional Protection of Individual Liberties (25%)

o
State Action Doctrine – 5 except … public function (traditional / exclusive / monopoly) + entanglement (gov’t encour.) + 13th + 13th enabling + Commerce Power
o
Application of the Bill of Rights – § 5 14th + ex post facto CL + no bill of attainder
•   Due Process (…)


o
Procedural Due Process – deprive of life / liberty / property … key ~ entitlement … N/A ~ gov’t negl + private harm + emerg no shock…
· procedure required – notice / hearing (4) + post term hearing (1) + notice & opp. to explain (1) + nothing (seize assets illeg activ)
o
Substantive Due Process – econ liberties (RB) + privacy (SS / undue burden ~ abortion) ~ marry/family / abort / refuse med treat
o
Takings Clause
- confiscation / occupation + regulatory taking + development condition (OK SLA bene > burden)  + delayed use (OK if reas.)  + owner challenge + just compensation
o
Contracts Clause – state / local interference w/ K … priv K ~ IS … gov’t K ~ SS
•   Equal Protection (…) – Fed ~ 5th via D/P ; State / local ~14th 
o
Classification – Race ad National Origin
- SS … m/b facial (or discim impact) + discrim intent … education … seniority systems
o
Classification – Gender
- IS … m/b facial (or discim impact) + discrim intent … remedy past discrim ~ OK … classify stereotypes ~ NO … police / fire hiring ~ RB unless discrim intent
o
Classification – Alienage – Fed ~ R/B … States ~ SS (3 exceptions … R/B re vote / jury / teacher / PO / prob off … not notary)
o
Discrimination – Non-marital Children – I/S
o
Discrimination – All Other Types – R/B … age / wealth / disability / econ reg / sexual orientation
o
Fundamental Rights – travel (interstate ~ SS; int’l ~ RB) … vote ~ SS (except water district) + one person one vote + at large OK unless discrim purpose … education ~ NOT fundamental right
•   First Amendment (20%) – content neutral reg ~ subject matter neutral / viewpoint neutral ~ IS (SS otherwise)
o
Speech - Key Issues - 


· prior restraints – court order ~ SS (must comply w/ first)  + gov’t license (only if …import. reason + proc safeguards + clear crit)

· vagueness -  viol D/P if … person could not tell what prohibited … fighting words stats ~ vague . overbroad

· overbreadth - viol D/P if … regulates subst more speech than allowed

· symbolic speech – reg OK if … import int unrelated to suppressing message + impact no greater than necessary  … OK ~ draft card burn / nude dance / political contrib. … NOT OK ~ flag burn / cross burn (unless threaten) / political expenditures

· anonymous speech - protected
o
Speech - Less Protected Speech - 

· inciting illegal activity – gov’t may punish if … speech directed to inciting imminent illegality + such illegality likely

· obscenity – gov’t may reg if … appeals to prurient interest (local) + patently offensive (specificity) + no redeeming qualities (nat’l) … zoning … child pornography … possession (in home) … seizure (of unrelated assets)

· profanity – protected … exceptions ~ schools / broadcast media

· commercial – I/S … unless false / deceptive ads / true speech if inherent risk of decep (prof advert / practice under tr. name/atty)

· defamation – public figure ~ PL shows falsity / malice … priv figure / public issue ~ PL shows negl … O/W auto dmgs w/o malice

· privacy – c/b no liability for true report of info legally obtained from gov’t (BUT gov’t may limit access to info
o
Speech - Places Available for Speech - private property – no 1st Amendment right
· public forums ~ gov’t must open … m/b  content neutral (O/W ~ SS)
· limited public forums ~ govt has opened  (after school) … m/b  content neutral (O/W ~ SS)
· non-public forums – reg m/b reasonable + viewpoint neutral 
o
Freedom of Association
 - punish group membership (SS) + membership disclosure (SS if chills assoc) + prohibit discrim ~ OK unless …
o
Freedom of Religion - 
· free exercise CL – neutral law of general applicability ~ no challenge (O/W ~ SS) + gov’t <> deny benes re person quit for relig.
· establishment CL – activity m/b SEX … no sponsor in schools … assist paroch schools OK SLA not relig. instruction / entangle through monitoring (e.g., teacher salary) 
