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· Execution of Wills
· probate
· defn – judicial proceeding determines ( if valid will exists + appoint estate representative 
· order of appointment ~ (i) surviving spouse; (ii) children; (iii) grandchildren; (iv) mother or father; (v) any other distributee

· executor if in will; administrator O/W

· valid execution of will 
· requires (6) – testator has capacity (≥ 18) + signed by testator + at end of will + in presence of each of 2 witness (or acknowledge earlier signature) + testator publishes + execute w/i 30 days

· signed - 

· if signed by proxy ( she must sign + NOT counted as witness + affixes address 
· OK if someone helps T sign – SLA as is by T’s volitional act

· any mark intended by as signature ~ sufficient
· at end – ignore ALL words after signature
· exception – entire will ~ INVALID if subsequent info necessary to complete disposition

· witnesses – 
· need not sign in presence of each other OR testator (some non-NY states require)
· signing before T ~ OK SLA is same contemporaneous transaction
· publish – T tells witnesses that are witnessing a will (~ sufficient that W sees T’s signature)
· execute – m/b w/i 30 days after first witness signs
· codicil – amendment / supplement to will ( executed w/ same formalities

· proving the will 
· rule - will <> self executing ( need testimony of both attesting witnesses UNLESS …
· … if one witness unavailable ( testimony of other suffices

· … if both witnesses unavailable ( prove signature of testator and one witness
· burden of proof ~ on will proponent
· attestation clause – not required BUT useful for … 

· wording - "On the above date, testator declared to us that the foregoing instrument was her will and she asked us to serve as witnesses thereto.  She then signed the will in our presence, we being present at the same time.  We then signed the will as attesting witnesses in testator's presence and in the presence of each other."
· effect – prima facie evidence of facts recited (that happened exactly that way)

· useful re – witness w/ bad memory + hostile witness
· self proving affidavit - Witness sign sworn affidavit reciting all statements would make if called to testify  

· timing – c/b signed any time (usually at time sign will)

· purpose - substitute for live testimony of witnesses ~ same function as deposition /interrogatory 

· effect – will c/b admitted to probate solely on strength of sworn recitals in affidavit UNLESS interested party objects (( formal rules of proof of due execution (supra) apply)
· interested witness statute

· rule – using bene as attesting witness never affects validity of will
· however – bequest to witness / bene ~ VOID unless … 

· … supernumerary rule – 3 witness + 2 non-beneficiaries / supernumeraries ~ disinterested
· … whichever is least rule – if witness O/W w/b intestate heir ( takes LESSER of ( willed amount + intestate share

· foreign wills act

· rule – foreign will ~ admissible in NY IF validly executed under law of ANY ( NY + state will executed (ignore domicile) + state T domiciled at execution OR death

· caveat – speaks only to admissibility to probate ( once admitted, NY law controls

· holographic will ~ handwritten will – NOT valid in NY UNLESS 
· exceptions – 

· armed services – during declared / undeclared war – expires after 1 yr

· mariners at sea – expires after 3 yrs
· foreign wills act applies

· atty negligence
· requires – privity of K (only T can sue ( likely won’t see negligence until T dies)
· Revocation

· generally – requires EITHER ( properly executed subsequent testamentary instrument OR physical act ((burning, tearing, cutting, canceling, obliteration, or other act of mutilation

· requires (either of 2)

· … properly executed subsequent testamentary instrument
· … physical act (burning, tearing, cutting, canceling, obliteration, or other act of mutilation)

· canceling - requires subsequent writing across the writing of the will
· exceptions (2) 
· by implication – if subsequent instrument cannot be read together w/ a prior instrument (~inconsistency)
· physical act by proxy ~ m/b ALL of ( at T’s request + in T’s presence +  ≥ 2 witnesses (i.e., 4 people in room)
· presumptions
· where will last seen in T's poss. / control + <> found after death (T revoked will by physical act
· where will last seen in T's poss. / control + found mutilated after death ( T revoked will by physical act
· limit – N/A if will last seen in possession of someone adversely affected by its contents

· rebuttal – is possible + evidence is admissible 

· post execution facial changes - 

· generally – NO effect
· words added after signed – disregarded as unattested words
· partial revocation by physical act – not recognized in NY (minority rule) – can only revoke in entirety
· bottom line in NY - read will as originally written ( change must be through properly executed will / codicil
· revival after revocation - 

· generally - no revival of revoked wills OR codicils (in NY)  
· will ~ ambulatory document ~ no effect until T death (exception ~ revoking prior will)

· exceptions – ANY of  …

· … re-execution 
· … republication by codicil – T validly executes codicil to first will making various changes

· … C/L dependent relative revocation (maybe in NY) ~ disregard prior revocation IF conditioned on mistake of law as  to validity of another disposition (~ revoking subsequent will would revive earlier will)

· key question – which revocation w/b disregarded
· analysis – DRR is is second best solution b/c first best solution (following T intent of reviving earlier will) not possible in NY + consider if DRR gets closer to T’s intent than would intestate distribution
· proving lost / destroyed will (by statute)
· requires – prove due execution (per above) +  will not revoked (~ proponent overcomes presumptions) + ALL provisions clearly / distinctly proved (~≥ 2 credible witnesses OR copy/draft proved true & complete)
· Death of Bene during T Lifetime
· NY anti-lapse statute
· problem – cannot gift to deceased person (they cannot hold title)

· solution – statute names the issue of deceased bene as a substitute taker (~ IGNORE bene’s will)
· requires – BOTH ( deceased bene leaves issue who survive T +  bene was T’s issue OR sibling 
· condition precedent – m/b satisfied for current estate to arise in bene (~ should bene survive T)
· lapse re residuary gift 

· problem – same as above – but here bene was named re residuary 

· solution ~ surviving residuary bene rule ~ other residuary devisee(s) take entire residuary estate (prorata) 
· applies ~ where anti-lapse statute <> apply (~ bene not related) – so no relief to deceased bene

· remember – anti-lapse statute trumps surviving residuary bene rule
· simultaneous death

· USDA rule (NY) – property of each decedent ~ distributed as though survived

· applies when – if 2 persons die + NO evidence re who died first (~ ANY evidence w/b sufficient)
· NY <> adopt Uni Prob. Code "120-hour rule" (person must survive by 120 hours to take as heir)
· jt. tenants / tenants by entirety – ½ passes to each AS IF survived the other ( 

· effect ~ nullifies right of survivorship ~ as if tenancy in common
· class gifts

· rule – class members who survive T ~ take (absent contrary provision)

· applies when – BOTH ( will makes gift to some generic group + some members predecease T

· subject to – anti-lapse statute trumps IF predeceasing class member ~ w/i scope of anti-lapse statute

· rule of convenience - determine takers (of class gift) at time a distribution to class m/b made

· exception – gestation principle (C/L ~ 280 days from conception)
· why needed - so distribution c/b made today w/o necessity of asking for later rebate / refund

· impact on future interest – consider when first class member entitled to a distribution (may not be at T’s death ~ c/b at death of life tenant)

· Intestate Succession
· applies when – ANY ( decedent left no properly executed will + partial intestacy + will denied probate

· partial intestacy ~ incomplete disposition of estate by will

· surviving spouse + issue
· surviving spouse w/ issue – 
· surviving spouse takes – first $50,000 + ½ of balance

· issue take – remaining portion pro rata (issue from prior marriage ~ treated equal)
· surviving spouse w/ NO issue – 
spouse takes EVERYTHING
· no surviving spouse + issue

· issue take per capita at each generation (NY) – children of T’s deceased issue (1st cousins) take pro rata
· in-laws – IGNORED (deceased child’s will ~ ignored)
· other states ~ per stirpes ~ issue of deceased child take the share their parent w/h inherited if lived

· gift in will / trust – also distributed per capita at each distribution
· no surviving spouse / issue

· distributed – ALL to any of the following alive … 

· 1) … parent(s) 

· 2) … issue of parents (~ issue of deceased siblings take per capita at each generation)
· 3) … ½ each to surviving ( maternal / paternal grandparent(s) ( children ( grandchildren (BUT 100% if no one ~ on one of the sides)
· 4) … great-grandchildren of great-grandparents ~ ½ to maternal / paternal sides  (BUT 100% if no one ~ on one of the sides)

· 5) … escheats to NY

· adopted children

· rule – full inheritance rights from adopted family (and vice versa) + none re natural family 
· exceptions - 
· child adopted by spouse of natural parent ~ child & issue inherit from adopted parent + both natural parents

· child adopted by relative ~ child is related to decedent both naturally AND by adoption ( inherits under natural relationship UNLESS decedent is adopting parent (then adopts under adoptive relationship) 
· adopted out children – DOES NOT inherit from natural family (against public policy + only one apple bite)
· non-marital children

· from mother – child has full inheritance rights
· from father – child inherits only IF ANY of ( 

· … legitimated by marriage 

· … order of filiation (paternity suit) ordered during father’s lifetime 

· … father filed (witnessed / notarized) affidavit of paternity w/ Putative Father Registry 

· … paternity established in probate proceeding through clear and convincing evidence AND father openly acknowledged paternity during lifetime

· … paternity proved through clear and convincing evidence w/ DNA test AND other evidence
· lifetime gifts 

· to intestate distributee (~ advancement)
· C/L ~ lifetime gift presumed t/b advancement ( add to estate + reduce distribution (at T’s death)
· NY – NO advancement UNLESS contemporaneous writing signed by donor OR donee
· by T to beneficiary (legacy) - 
· C/L ~ satisfaction of legacy presumption – presumption that lifetime gift ~ in partial satisfaction
· NY – NO satisfaction UNLESS contemporaneous writing signed by donor OR donee
· renunciation by distribute / bene
· rule – will bene / intestate heir CAN disclaim / renounce in whole OR part their int in decedent’s estate

· requires – writing / signed / acknowledged (before notary) + accompanied by separate / sworn affidavit re no consideration for disclaimer (unless court authorizes) + m/b irrevocable + filed w/i 9 mos of decedents death (w/ Surrogate Court)

· effect  - as though disclaiming bene predeceased the decedent

· who can renounce - benes of life insurance, EE benefit plans, trusts, other non-testamentary transfers, surviving jt tenant / tenant by entireties (to the extent decedent furnished consideration for tenancy's acquisition)
· why – avoid gift taxes + avoid CR claims

· limits – <> disclaim to ( avoid federal tax liens + retain Medicare eligibility (against public policy)

· remember – anti-lapse statute can still apply
· Post Execution Changes to T’s Family
· T marries – no effect on will (in NY) ( elective share statute protects old / new spouse
· T divorces – all gifts / fiduciary appointments in favor of former spouse ~ revoked by operation of law (as if former spouse predeceased T)
· exceptions – 2 …

· … no effect on appointment of former spouse as guardian of couple’s children

· … if couple reconcile / remarry ( all provisions ~ restored
· limits – FINAL decree of divorce / annulment (not just a decree of separation) + applies only to WILLS

· remember – only affects former spouse (~ no effect on bequests to children of former spouse ~ in-law)
· pretermitted child - 
· defn – child born / adopted after will executed
· if T had children at execution – 

· rule – child takes same share as siblings (~ c/b 0) ( comes from gifts of siblings ~ as if class gift

· applies if – ALL of ( child born / adopted after will executed + child <> provided for by ANY settlement + child <> provided for / mentioned in will
· ANY settlement – ANY non-probate transfer that benefits the child
· exception – if will makes ltd provision for children such that clear T trying to disinherit ( child takes intestate share 
· effect – NOT guaranteeing a share ~ merely protecting from accidental omission
· if T had NO children at execution – 

· rule – after-born / adopted child takes intestate share (take this out and THEN apply will)
· applies if – same 3 requirements as above
· Reference External to Will
· extrinsic document
· C/L ~ incorporation by reference ~ extrinsic document incorporated by reference IFF ALL of …
· … document existed when will signed

· … will shows intent to incorporate document’s terms

· … document clearly identified by language of will

· NY – REJECTS except for pourover gifts (see Trusts) - all NY wills m/b signed/witnessed by 2 Ws …
· acts of independent significance
· rule ~ non-testamentary acts doctrine – give full effect to lifetime acts of independent significance
· exception - title documents (~ deeds, stock certificates, bank passbooks) – m/b specifically identified

· effect – T references tangible property / cash in will + can change that asset after execution (~ my car)
· non-probate assets
· rule – NOT subject to disposition by will / inheritance (NOT part of estate for purposes of administration)
· applies to – ANY property … 

· … passing by right of survivorship (jt bank account)

· … passing by K (insurance / death benes)

· … held in trust 

· … over which decedent held power of appointment
· Testamentary Gift Problems
· defn 
· specific gift – specifies particular property

· demonstrative legacy – general amount form specific source

· general legacy – general amount

· residuary disposition – the residue

· intestate property – from absence of residuary clause

· abatement of legacies to satisfy CR
· issue – estate not large enough to pay CR claims AND gifts by will

· solution – abate the gifts by will

· abatement order – start at bottom of above properties and work up + abate properties qualifying for estate tax marital deduction LAST

· no distinction b/w real and personal property 

· allocate estate tax pro rata w/i each category (exception - interest that qualify for charitable or marital deduction get benefit of that deduction ~ do not have to contribute pro rata)
· specific gift of encumbered property
· C/L – bequest of specific property subject to lien ( bene entitled ~ lien exonerated from residuary estate

· NY – no exoneration UNLESS will specifically directs exoneration (~ bene takes exactly what T had)

· ademption
· rule – gift by will of specific property not owned at time of death ~ FAILS (ignore receivables thereon, etc.)
· C/L – ignore reason for property’s absence (~ eminent domain, et al)

· NY – same – unless stat exception applies …
· statutory exceptions (3) - 
· casualty insurance proceeds – bene takes insurance proceeds to extent paid after death
· executory K ~ K not fully performed at T death ( bene gets proceeds paid after death
· sale by guardian / conservator – bene gets remaining proceeds to extent c/b traced to sale
· bequests of stock / other securities
· demonstrive legacy (~ cash from sale of specified securities) – NO ademption
· solution – cash pd from other assets (executor~ duty to sell stock first BUT sell other assets O/W)
· specific bequest -  ademption applies ( bene gets NOTHING

· ~ “my 100 shs of …” 

· ~ “100 shs of …” some closely held security
· general legacy – NO ademption ( bene gets date of death FMV of that stock

· ~ “100 shs of …” some publicly traded security
· exception – no effect of change in form / not substance IF shs directly traceable to new shs (~acquisition)

· stock spit – additional shares treated as specifically bequested (irrespective of possessive pronoun) – N/A stock dividends

· mistake / ambiguity
· conclusive presumption – T read will + approved contents ( Plain meaning of will controls ( no extrinsic evidence allowed to overturn 
· admissibility of evidence – 

· latent ambiguity – mis-description ~ apparent when apply the will 

· ALL extrinsic evidence admissible to cure (facts & circumstances + declarations of intent to T/P + stmt to atty)
· if uncured ( gift FAILS

· patent ambiguity – facial mistake

· ALL extrinsic evidence admissible EXCEPT declarations of intent to T/P

· conditional wills
· defn – … if … then

· analysis – argue it both ways ( (for ~ read literally) + (against ~merely motive for making permanent will)

· if is conditional will – probate denied IF condition <> occur
· K relating to wills
· stat rule – K to make / not revoke a will ( exists ONLY if expressly stated in will that provisions intended to constitute K b/w parties
· jt wills – no longer an issue b/c of stat above
· remedy for breach ( probate breaching new will + impose constructive trust in favor of intended K bene 

· revocation ~ allowed by agreement of parties
· negative bequest rule (disinheritance) 
· applies – ONLY if partial intestacy exists
· C/L – words of disinheritance have NO effect (intestacy statutes control)

· NY – words of disinheritance given FULL effect (~ as if disinheritee predeceased( her children may take)
· effect – treat as though disinherited party predeceased T
· Elective Share Statute
· generally
· purpose – protect surviving spouse from disinheritance
· effect – give surviving spouse entitlement to minimum share of decedent’s estate
· requires – decedent ~ NY domiciliary at death
· amount - greater of $50,000 OR 1/3 of net estate plus interest thereon 
· net estate – AFTER pay CR but BEFORE pay estate taxes
· interest - 6% beginning 7 months after issuance of Letters Testamentary to the executor (or Letters of Administration to the administrator appointed by the court)
· contrast – w/ surviving spouses intestate share (above) ( ALWAYS larger unless test. subst. present
· any deficit – all other benes (under will / test. subst. / intestate distributees) contribute pro rata
· exempt personal property set aside

· given to – surviving spouse before considering elective share ~
· includes …$56,000 of stuff, including $15,000 (subject only to funeral exp)
· … car (≥ $15,000)
· … furniture, appliances, computers etc. (≥ $10,000)
· … cash (= $15,000) ( not subject to CR claims EXCEPT funeral expenses
· … animals, farm machinery, tractor, lawn tractor (≥ $15,000)
· … books, pictures, videotapes, software, etc. (≥ $1,000) 
· multi-state issues
· non-NY domiciliary w/ NY R/E ( ancillary proceedings required in NY (situs rule) ( BUT NO elective sh
· exception – if will states that disposition of NY R/E ~ governed by NY law

· NY domiciliary w/ non-NY R/E – net estate subject to elective share INCLUDES non-NY R/E
· testamentary substitutes
· purpose – prevent T from O/W transferring estate to defeat elective share statute
· includes – almost all non-probate transfers … TS LEG UP
· *T – Totten Trust bank account ("A, Trustee for B")
· *S – Survivorship estates ~ jt tenancies, tenancies by entirety, jt and survivor bank accounts
tested
· … deceased spouse + T/P - apply consideration furnished test – surviving spouse ~ burden of proof re decedent contributions to property acquisition / jt bank account

· exception - irrevocable dispositions > 1 yr before death <> test. subst. (~ below)
· … surviving spouse - ½ ~ testamentary substitute regardless of which spouse furnished consideration

· *L – Lifetime transfers w/ strings attached (~ revocable trusts are testamentary substitutes)
· … ~ w/ retained power to revoke / invade / consume / dispose principal /name new benes 
· … irrevocable transfers w/ retained life estate made ≥ Sept. 1, 1992  
· E – Employee pension, profit-sharing, deferred compensation plans IF employee designated the beneficiary ≥ Sept. 1, 1992 BUT only ½ of qualified plan (for favorable inc. tax treatment)
· G – Gifts – either …

· exceeding $11,000 gift tax annual exclusion + made w/i one year of death
· gifts causa mortis - even within $11,000 exclusion
· gifts causa mortis ~ in fear of impending death + auto revoked if survive any prd.

· U – United States government bonds and other P.O.D. ("pay on death") arrangements
· P – Powers of appointment -- property over which decedent held presently exercisable general power of appointment (but NOT property over which held general testamentary power)
· excludes - LOGPIT
· L – Life insurance - whether payable to surviving spouse or T/P

· O – Other one-half of qualified pension and, profit-sharing benefits.  [In any case, benefits in qualified pension plans are not testamentary substitutes if the employee named a beneficiary before September 1, 1992, and did not change the beneficiary designation thereafter.]
· G – Gifts within $11,000 gift tax annual exclusions, even made within one year of death
· P – Pre-marriage irrevocable transfers
· I – Irrevocable transfers made more than one year before death ~ grantor <> retain power to revoke, invade, consume or dispose of principal
· T – Transfers with retained life estate made BEFORE Sept. 1, 1992
· procedural issues
· timing – election m/b made EARLIER of ( 6 mos after surrogate issues at start of probate + 2 yr of death
· election right – personal to surviving spouse ALONE (exception ~ guardian/committee of incap. spouse)
· waiver – 
· rule - m/b in writing + signed + acknowledged before notary (ignore consideration / before marriage / particularity)
· general waiver (~ pre-nup) – waives elective share + intestate share but NOT gifts by spouse’ will
· disqualified spouse (DISMAL)
· D – Divorce / Annulment – final decree valid under NY
· I – Invalid divorce – one way issue ( final decree procured by surviving spouse abroad + invalid in NY
· S – Separation decree – note one way issue ( final decree rendered against surviving spouse (recall no effect on gifts by will)
· M – Marriage void – as incestuous / bigamous
· AL – Abandonment / Lack of support – note one way – surviving spouse abandoned / refused to support deceased spouse
· Will Contests
· T capacity
· Did T - …
· … Understand the nature of the act he was doing (i.e., he was writing a will)

· … Know the nature and approximate value of his property
· … Know the natural objects of his bounty

· … Understand the disposition he was making

· remember – 
· incapacity <> capacity to make a will (less capacity needed to make will than any other acts)
· jury could find T made will during lucid interval
· undue influence
· requires – contesting party prove ALL of …

· … Existence and exertion of an influence
· … Effect of such influence was to overpower the mind and will of the testator

· … Product is will (or a gift in the will) that would not have been executed but for such influence
· not present – UNLESS ~ mental duress ~ free agency of the testator destroyed w/ will produced expressing the will, not of T, but of the one exerting influence
· evidence – often circumstantial … following are NOT sufficient alone …
· … opportunity to exert influence

· … susceptibility to influence due to illness, age

· … unfair disposition – e.g., that some children take less than others or are excluded entirely

· inferred – if BOTH ( gift to one in confidential relationship + bene active in procuring the will
tested

· effect – contestant still has burden of proof ( will proponent has burden of going forward w/ evidence that no undue influence exerted (inference satisfies BoP if proponent fails)
· proponent / bene ~ drafting atty ( Surrogate makes Putnam scrutiny to determine whether gift voluntary (even if no objection filed)
· drafting atty as executor – executor commission reduced to ½ statutory commission UNLESS atty gives client writing re ALL of ( …

· …any person c/b executor 

· … executor receives statutory commission 

· … atty also entitled to legal fees for representing estate
· no contest / in terrorem clauses
· effect – in will provision stating that anyone who challenges will loses their legacy

· validity - 

· majority – ALLOWED and given effect UNLESS contest brought in G/F and w/ probable cause
tested
· NY – APPLIED w/o regard to probable cause
· NY  exceptions – ANY of … 
· … ground ~ forgery OR will revoked by later will + Surrogate finds prob. cause 
· does not include – claim will revoked by physical act
· … contest filed behalf of infant / incompetent (~ action by T/P s/n work forfeiture)

· … construction suit to construe will’s terms (not really challenging will) 
· … objection to jurisdiction of court  (not really challenging will)
· Powers of Appointment
· general testamentary power 
· requires – donee <> limited in class of benes to whom can appoint (herself / estate / her CR / et al)
· e.g., - Income to my daughter Dana for life, and on Dana's death the principal shall be distributed to such persons, including Dana's estate, as she appoints by will

· special testamentary power
· requires – donee ~ limited to in class whom can appoint
· e.g., - . . . and on Dana's death the trustee shall distribute the principal to such of Dana's descendants as Dana appoints by her will. . . .

· donee appointment issues
· appointee fails to exercise power (NY) – will exercises ALL powers of appointment UNLESS donor’s instrument required exercise of power by specific reference thereto

· appointee’s will appoints by general reference to all powers may have – NOT sufficient if donor required specific reference

· presently exercisable general power of appointment ~ inter vivos general power – may be by donee’s will UNLESS donor’s instrument specifically excludes appointment by will
· testamentary substitutes for elective share
· general presently exercisable power of appointment – Y

· general testamentary power of appointment – N

· special power of appointment – N
· donee CR issues
· presently exercisable general power of appointment – reachable by donee CR

· presently exercisable special power of appointment – NO b/c could never be donee’s

· general testamentary power of appointment – NO b/c could never be donee’s
· Federal Estate Tax
· exemption – $1,500,000 – no return even needed for estates < this amount
· gross estate includes
· generally – must be a completed gift (~ no power to revoke / change beneficiaries)
	
	Includible in
gross estate?
	Testamentary
substitute?

	Revocable trust
	Y
	Y

	Totten trust bank account
	Y
	Y

	Qualified pension plan benefits
	Y
	½ a

	Life insurance proceeds
	Yb
	N

	Joint tenancy between W and H
	½ c
	½ c

	Joint tenancy between W and third party

	Y d
	Y d

	Irrevocable trust with retained life estate

	Y e
	Y e

	a - IF EE named / changed bene after 9/1/92
b - included if decedent had any incidents of ownership OR assigned w/i 3 yrs of death (BUT excluded from bene’s income tax)

c - ignoring which spouse furnished consideration
d - consideration furnished test applies
e - If created during marriage AND on or after 9/1/92


· by-pass trust
· requires - Creator gives bene ( life income interest + limited powers (HEMS) over principle + NO general power of appointment given to bene
· limited powers - Health / Education / Maintenance / Support 
· exceeded if - use nouns ~ comfort + benefit + welfare + well-being (but adjective is OK)

· general power of appointment ~ CANNOT appoint corpus to herself, estate, her creditors (OR not a bypass trust + need to include in estate)
· effect – life interest EXCLUDED from donee’s estate IF donee <> given general power of appointment
· disabling statute – disables power of bene to appoint self as trustee (~ to maintain by-pass trust status / anti-malpractice effect)

· effect – creates a special power of appointment ( cannot appoint to herself, estate, her creditors

tested
· key situations - 

· if trustee ~ T/P ( OK that they have invasion powers beyond HEMS in favor of bene

· if bene ~ co-trustee w/ T/P ( only T/P co-trustee can distribute for comfort of bene 

· if bene ~ sole trustee ( only court can distribute for comfort of bene
· charitable deduction
· requires – remainder interest + passes to charity + in proper form (~ Annuity Trust or Unitrust)
· marital deduction
· effect – unlimited deduction for both gift AND estate tax purposes for qualifying gifts to decedent’s spouse
· requires – gift m/b in form that will be included in spouse’s estate to extent not consumed / gifted / disposed of during her life

· qualifying gifts / proper form – ANY of …

· … outright distributions to spouse  – by will, intestacy, elective share, life insur. in lump sum, etc.

· … QTIP Trusts – Qualified Terminable Interest Property – requires ALL of 

· … income payable to spouse annually for life (i.e., no termination on re-marriage)

· … only spouse c/b permissible bene during her lifetime (~ no invasion power at all)

· … executor makes QTIP election

· remember – this is just deferral
· exclusion
· annual exclusion - $11,000 per donee annual exclusion IFF gift ~ present interest

· effect – no need to file gift tax return + <> use $1M “credit shelter”

· unlimited exclusion – for tuition / medical payments IFF made directly to service provider
· step up basis at death
· generally – lifetime gift ~ carryover basis
· transfer at death ~ step-up basis to FMV at death
FREQUENCY OF WILLS ISSUES TESTED ON NEW YORK BAR SINCE 1979

New York Bar exam issues since 1979 (thru July 2002).  E.g., there have been 9 questions raising revocation" issues.  There are more issues listed than numbers in parenthesis because most questions had multiple issues.

INTESTATE SUCCESSION  (3)


Survived by spouse and son: spouse inherited first $50,000 plus one-half of balance of the estate


Survived by spouse and parent, but not by children or issue: spouse inherited entire estate


What distribution when intestate heir disclaimed


[Intestacy rules also involved in three "interested witness" questions]

UNIFORM SIMULTANEOUS DEATH ACT


Wills:  property of each passes as though he or she survived


Tenancy by entirety:  one-half through each spouses estate as though he or she survived

ADVANCEMENTS - No advancement because no contemporaneous writing signed by donor or donee
DISCLAIMERS  (5)


(3)  Valid disclaimer: written, signed, acknowledged; separate "no consideration" affidavit


(4)  Upon disclaimer, estate distributed as though disclaimant predeceased testator



Anti-lapse statute applied where (2) sister, (2) child disclaimed


Disclaimer, once made, is irrevocable (you can't change your mind and revoke the disclaimer)

EXECUTION OF WILLS  (8)


(2)  Will was validly executed; discuss six-point test, which was met



Witnesses who saw testator sign will need not sign in testator’s presence


Valid signature where another person held and guided weakened testator's hand


30-day rule satisfied; witnesses signed within 30 days of each other


(3)  Holographic (unwitnessed, handwritten) will or codicil not valid



... but holographic will written by member of armed forces during wartime was valid

PROOF OF WILLS IN PROBATE  (2)


Burden of proof as to due execution is on will proponent


Effect of attestation clause--attesting witness gave hostile testimony


Effect of attestation clause -- attesting witness could not remember anything

INTERESTED WITNESS  (5)


(4)  Does not affect validity of will


Bequest to nurse who signed as attesting witness was voided by statute


(3)  Does not apply to commissions payable to executor who signs as witness


Does not apply to testamentary trustee who signs as witness


Does not apply to attorney who drafted the will


(3)  Whichever is least exception applied; witness-beneficiary would be intestate heir if no will

REVOCATION  (9)


By subsequent instrument



-- not here because instrument had only one witness



-- not here because writing was not witnessed


Presumption as to revocation 



(2)  No presumption of revocation where will left with attorney for safekeeping



Presumption of revocation arises where codicil in T's possession could not be located 



Presumption rebutted by testimony that testator had destroyed will by accident


Testator's crossing out his signature is valid revocation by physical act


(5)  No partial revocation by physical act in New York


Will revoked in entirety (not partial revocation) where testator crossed out all dispositive provisions


(3)  Changes written on face of will after will is executed are not given effect

PROOF OF LOST WILL - Proof of lost will:  must show due execution; that will was not revoked; and contents
NO REVIVAL OF REVOKED WILLS  - (2)  No-revival rule applies to codicils:  Revocation of codicil does not reinstate gift in will
DIVORCE FOLLOWING EXECUTION OF WILL  (3)


Divorce revoked bequest to ex-spouse, but not to ex-spouse’s daughter


Divorce rule did not apply where will was written after the divorce


Rule applies only to divorce by testator's spouse, not divorce of testator's daughter by son-in-law


Gift to "son-in-law" merely descriptive, being testator' son-in-law was not a condition of the gift

PRETERMITTED CHILD STATUTE  (3)


(2)  Statute did not apply; afterborn child was "provided for" by life insurance policy


(2)  Statute gives no protection to child who was alive when will was executed

NO INCORPORATION BY REFERENCE IN NEW YORK  (2)


Codicil cannot incorporate by reference a defectively executed will


Exception to "no incorporation" rule: bequest to beneficiaries named in another person's will is valid

CONTRACTUAL WILLS  (3)


Will was explicitly made contractual that survivor would not revoke; impose constructive trust


Parties’ release, in separation agreement, revoked contractual wills

CONDITIONS THAT ARE AGAINST PUBLIC POLICY - Bequest conditioned on B being divorced from wife at testator's death was valid; it was not an inducement that B divorce his wife
CHARITABLE DEVISES - In New York, no restrictions on testamentary gifts to charity
LAPSED GIFTS AND ANTI-LAPSE STATUTE  (10)


(5)  Anti-lapse statute applies where predeceasing beneficiary was testator's brother; sister, child


Anti-lapse statute does not apply where predeceasing child left no issue


(4)  Anti-lapse statute triggered by sister's or child's disclaimer of will gift


Anti-lapse statute trumps "surviving residuary beneficiaries" rule


Where gift lapsed and anti-lapse statute did not apply, lapsed gift became part of residuary estate


Statute does not apply where remainderman (who died in life tenant's lifetime) survived testator

CLASS GIFTS  (4)


A gift in trust to someone's "issue" included adopted child


(2)  In a gift to someone's "issue" or "descendants," distribute per capita at each generation


What distribution among “issue” when one child predeceased testator leaving descendants

ADEMPTION  (6)


(2)  Ademption applied when testator made lifetime gift of specifically bequeathed property


(2)  Statutory exception for casualty insurance proceeds paid after death


Exception didn't apply where insurance proceeds were paid to testator before death


Ademption applied where specifically bequeathed ppty taken by eminent domain

SATISFACTION OF LEGACIES - (2)  No satisfaction of legacies unless contemporaneous writing when gift is made

BEQUESTS OF SECURITIES - Bequest of stock includes stock splits, but not stock dividends, declared after will is signed
WILL CONTESTS; NO-CONTEST CLAUSES  (4)


(2)  No-contest clause triggered forfeiture


No exception to forfeiture rule where will contest alleged that will was not validly executed


(2)  No forfeiture where will contest was by guardian ad litem on behalf of minor beneficiary


Lay witness could testify as to T’s conduct; but not whether, in her opinion, T was of sound mind

ATTORNEY WHO PREPARED WILL  (2)


“Putnam scrutiny” required where will made bequest to drafting attorney


If will names attorney as executor, commission reduced by 50% unless written disclosure to client

ELECTIVE SHARE, SPOUSAL RIGHTS  (16)


[Several pre-1994 questions involved the since-repealed elective share trust]


If spouse is involved in question, always mention exempt property set-aside of property worth up to $56,000.


Income interest in trust no longer satisfies elective share; if spouse elects, accelerate remainder


$50,000-minimum elective share was greater than one-third of augmented estate


(4)  Compute elective share where testamentary substitutes involved -- Totten trust, joint tenancy, tenancy by entireties


Testamentary substitute issues



Buy-sell agreement was testamentary substitute where parties could amend agreement



(4)  Totten trust bank account was a testamentary substitute



(6)  Life insurance not a testamentary substitute whether paid to third party or surviving spouse



(3)  Tenancy by entirety, joint and survivor account with spouse -- one-half was testamentary substitute



Irrevocable trust with retained life estate created before 9/1/92 not a testamentary substitute



Property over which H held a general testamentary [not presently exercisable] power of appointment was not a testamentary substitute


(3)  All beneficiaries contribute ratably to make up elective share


(2)  General waiver of "all rights" waived elective share and inheritance rights, but not gift in testator's will


(5)  Separation agreement, with no decree of separation, does not disqualify right to elective share


Spouse could elect where decree of separation had been rendered against deceased spouse

ESTATE ADMINISTRATION


Appointment of administrator--surviving spouse had priority to be appointed


    --but in a complex estate, court could instead appoint attorney-son as in estate’s best interest 


Administrator had no authority to continue D’s business without prior court approval

ESTATE TAX MARITAL DEDUCTION  (7)


(2)  Which dispositions in testator's will qualified for marital deduction?


(3)  QTIP trust qualified for marital deduction upon executor’s making QTIP election


Trust did not qualify for QTIP treatment; income interest terminated on remarriage


Discretionary trust does not qualify for QTIP election


(5)  Elective share amount taken by surviving spouse qualifies for marital deduction

OTHER ESTATE TAX ISSUES  (2)


Compute gross estate, taxable estate, marital deduction; issues raised by Totten trust


Trust includible in decedent's gross estate where decedent held general power of appointment


Transfer with retained life estate includible in transferor-decedent's gross estate
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