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· trust – gift of property / management of asset + trustee holds legal title
· Requirements for Valid Trust
· testamentary trust

· requires – valid creator + delivery of legal title + of res + to trustee + for bene + w/ intent to create trust + for lawful purpose  (consideration NOT required)
· creator – m/b ALL of ( over 18 + capacity to enter KJ / transfer title

· res – m/b certain / identifiable (BUT if written promise supported by consideration ( K rule require that trust arises auto upon receipt of property)

· trustee – NOT required – no trust fails for lack of trustee
· can serve – N/R alien IF related to decedent (directly / by marriage) AND NY resident serves as co-trustee
· cannot serve as testamentary trustee - infant, incompetent, convicted felon, person incapable b/c of drunkenness, dishonesty, want of understanding, improvidence
· bene – depends …

· … private trusts - m/b definite / ascertainable (NO evidence admissible to prove) + must vest per RAP
· definite – c/b to general group / class (“my family”)

· … charitable trusts – cannot bene individuals + NOT subject to RAP
· … if unclear which type of bene ( argue both ways and consider definiteness of bene

· intent – key issue is whether language reflects intent to impose enforceable obligation

· precatory words ~ non-binding suggestion ~ wish + desire + hope + request + would like
· remember – if trustee has no powers ( NO trust ( trust requires F/D owed to someone
· lawful purpose – 
· unlawful purpose ~ trust is VOID as  against public policy
· unlawful condition ~ condition is unenforceable ( IGNORED
· impermissible ~ encourage divorce + TOTAL restraint on marriage
· permissible ~ partial restraint on marriage (~ marry w/i faith)
· lifetime trust
· generally  – “non-court trusts” b/c no court involved in their creation 
· requires – writing + signed by settler AND trustee + EITHER acknowledged before notary OR witnessed by ≥ 2

· resulting trust

· actually - NOT a trust ~ when court finds that trust fails for some reason ( property passes directly to resulting beneficiary
· Revocable Trusts
· pourover trust
· requires – revocable trust + in existence / concurrent w/ will + will directs residuary / some portion of estate + ≥ one bene besides settlor + settlor retains only certain interests
· certain – ANY of ( income for life + power to revoke / alter / amend + power to control trustee in trust administration + power to cause life insurance proceeds / EE benes t/b paid to trust + power to name self as trustee
· problem – testamentary disposition arranged w/o the formalities of will
· solution – by statute ( pourover gift by will is valid to lifetime trust established by settlor OR another person

· limit – if pourover trust ~ established by someone else ( amendments after T’s death ~ disregarded 

· unfunded revocable insurance trust 

· purpose – name trustee as policy bene of life insurance proceeds at T’s death for trust to benefit some other bene (~ minor child)
· problem – no res exists until after T’s death / payment of insurance
· solution – by statute ( validates unfunded revocable insurance trust + allows T to name trustee in will 

· also available re - payment of savings / thrift accounts + death benes under EE retirement plans
· bank accounts
· Totten trust accounts – 

· arises when – depositor deposits funds + in an account + in her name + as trustee for bene + depositor reserves right to w/d (no special words needed ( ITF / in trust for ~ sufficient)

· withdrawals by depositor ~ partial revocations

· at death – bene gets only what remains on deposit + subject to T’s CR / spouse elective share
· changing bene – ALLOWED but only IF ( signed + acknowledged by notary + writing + that names bank & current bene + names new bene + delivered to bank

· revocation by will (and name other bene) – ALLOWED but only IFF will makes specific reference to named institution AND named beneficiary
· bene predeceases T ~ automatically revokes Totten trust

· benefit over jt account ( bene cannot access account while T lives + w/h made gift to bene of ½ of deposit (under NY law)

· delivery of passbook – by statute ( not a gift ( T must w/d funds and give them to donee as gift
· jt. survivor account - 

· arises when – joint bank account + signature card uses specific words noting account payable to survivor 

· effect – ½ of any deposit ~ irrevocable (NY specific)

· w/d > ½ w/o consent of other ~ destroys right of survivorship + allows other party recover any amount in excess of ½

· intention of survivorship – presumed by statute from words on card + REBUTTED by clear / convincing evidence that account opened only for convenience

· uniform transfers to minors act (UTMA) 

· goal – gifts to minors + avoid guardianship / need for trust to receive distribution + qualifies for $11,000 annual gift tax exclusion

· arises when – transfer prop by deed / will / power appointment + to “[custodian] as custodian for [minor donee] under NY Uniform Transfers to Minors Act”

· may be established by – EITHER …

· … expressly in will / trust ( no further authorization needed re distributions for minor

· … discretion of fiduciary ( court approval required re distributions >$50,000

· custodian’s powers – collect / hold / invest / manage custodial property + pay to / on minor’s behalf at custodian’s discretion + pay over unexpended amounts when minor reaches 21
· terminates – when donee attains age 21 (UNLESS shortened per terms of the gift)

· remember – NOT a trust ( legal title rests in donee subject to custodian’s powers

· Charitable Trusts
· characteristics / rules
· generally – 

· … not subject to RAP
· … m/b for charitable purpose (health, education, religion, etc.)
· … subject to cy pres doctrine – when stated charitable purpose no longer possible ( court reforms trust / diverts funds to related charitable purpose

· beneficiaries - 

· … m/b ~ reasonably large class of unidentifiable members of public at large (<> benefit identifiable individuals)
· …need not name beneficiaries (SLA names charitable purpose)

· attorney general – indispensable party to ANY action re charitable trust ( represents bene interests

· cy pres doctrine - APPLIES

· when stated charitable purpose no longer possible ( court reforms trust / diverts funds to related charitable purpose

· <> matter whether general or specific charitable intent ( court reforms to preserve general intent behind a specific direction

· also applies to outright (charitable) gifts  

· Honorary Trusts
· defn – no charitable purpose + no individual beneficiary

· NY – 
· rule - unenforceable b/c trustee owes no duties to anyone (trustee c/n/b compelled to perform) 
· exceptions - … enforced by party named in will OR court (if no one so named) …
· … trusts for cemetery purpose ~ designated as charitable trusts (see above)

· … trusts for pets – valid until earlier of ( beneficiary pet(s) die + 21 years from T’s death

· effect – failed bequest falls to residuary
· Constructive Trust
· generally
· … is NOT a trust ~ flexible equitable remedy for disgorging unjust enrichment from wrongful conduct
· … trustee’s only duty ~ convey property to person who should have it (per equity)

· application

· 1) apply law ~ e.g.,  can new will be probated? was old will validly revoked?

· 2) apply equity ~ wrongful conduct + unjust enrichment = constructive trust (~ as tho predeceased?)

· Resulting Trust
· … is NOT a trust ~ label applied by courts when a trust fails

· … trustee’s only duty ~ convey property to person who should have it (per equity)
· Purchase Money Resulting Trust
· defn - arise when purchaser buys property in name of T/P w/o intention of gift

· Majority – RECOGNIZED ( purchaser can compel T/P to reconvey property at any time

· NY – NOT recognized – parol evidence rule bar testimony contradicting deed ( T/P owns land UNLESS purchaser can get constructive trust (~ clear / convincing evidence that T/P promised to reconvey)
· CR Claims / Spendthrift Trust
· NY statutory spendthrift rule

· goal – protect  trust bene’s interest from CR by prohibiting voluntary / involuntary transfer thereof
· e.g., wording - No bene shall have power to assign, transfer or encumber her interest in trust, nor shall such interest ~ reachable by bene’s CR by garnishment, attachment, execution, or other legal process
· NY rule – all income interests in trust ~ auto given spendthrift protection by statute (even if trust silent)
· exceptions – ANY of …
(apply even if express spendthrift clause present)
· … CR who furnishes necessaries  (medicine, food, rent) – b/c benefits bene
· … child support, alimony – public policy
· … federal tax liens – stat exception
· … excess income beyond that needed for support and education

(***)
· based on - beneficiary's station in life, income from other sources
· ~ last resort remedy ( CR must show he has exhausted all other remedies.
· … 10% levy (CPLR 5205(e)) -- available to judgment creditors in ALL cases.  
(***)
· no need to show that all other remedies exhausted
· remember ~ not 10% per creditor; all judgment creditors share that same 10%
· limit – no spendthrift protection re …

· … interests retained by settlor - if names self bene of life interest (T/P principal bene ~ protected)
· … fraudulent conveyance – transfer with intent to defeat, defraud, delay creditors 

· remember – if no valid trust (~ no powers to trustee) ( CANNOT have valid spendthrift clause

· Judicial Modification / Termination
· changed circumstances

· judicial intervention – ALLOWED if primary purpose of trust ~ frustrated by changed circumstances
· termination by settlor

· rule - all NY trusts ~ irrevocable and unamendable UNLESS trust instrument expressly reserves power to revoke / amend 
· exception - settlor can terminate irrevocable trust if ALL beneficiaries in being consent 

· beneficiaries in being – m/b born ( ignore babies in gestation
· BUT - committee / guardian of incompetent or minor person cannot give consent (trust cannot be terminated if minor / incompetent has ANY trust interest (even contingent interest)
· “remainder to grantor’s heirs” (doctrine worthier title)
· MBE – grantor <> create remainder in own heirs ( Grantor takes reversion instead
· NY - 

· doctrine of worthier title – ABOLISHED ( Grantor CAN create interest in heirs ( is a remainder
· trust termination statute – for limited purpose of finding consent necessary for settlor to terminate a trust ( creating remainder in heirs <> bene interest in heirs (so <> need their consent)
· Administration
· trustee powers

· generally – c/b exercised w/o court order OR express authorization in trust / will

· also allowed to – executor / administrator of decedent’s estate

· authorized by – NY Fiduciary’s Powers Act

· modification – allowed by trust / will

· includes – most everything UNLESS excluded (below)
· ** sell real / personal prop. at public or private sale (unless prop. specifically devised by will)
· mortgage property
· ** lease: by trustee (for up to 10 years); by executor, administrator, up to 3 years
· make ordinary repairs
· contest, compromise, settle claims
· distribute up to $10,000 O/W distributable to minor to its parent / adult w/ custody
· make distributions on behalf of minor bene to custodian for minor under New York UTMA
· excludes – 

· ** Borrow money – 
· ** Continue a business - no authority to continue D’s business w/o prior court approval; administrator liable for losses incurred
· make extraordinary repairs or improvements – 
· abandon, demolish real property – 
· employ agents, delegate authority – 
· keep funds uninvested – 
· pay debts barred by SoL or discharged in bankruptcy – 
· lend personal funds to estate, or advance funds to a beneficiary - 
· ** self dealing – c/b waived by settlor
· indirect self-dealing - loans / sales to relative / business entity of which the trustee is officer, employee, partner, or principal shareholder
· trustee cannot – 

· buy or sell trust assets to himself
· borrow trust funds
· loan funds TO the trust ( any interest earned m/b returned to trust + any security interest received in connection with such a loan is invalid
· profit from serving as trustee - except for being compensated (~ confi info)
· buy its own stock (corp trustee) as a trust investment  (BUT can retain its stock if ~ part of estate -- provided ~ permissible investment per prudent investor investment standard)
· trustee duties – 

· segregate trust assets from personal assets; and 
· earmark trust assets by titling them in the trustee’s name.  
· not commingle trust funds with her own ( If commingled funds used to buy asset and asset value goes down, conclusive presumption that (to the extent available) personal funds used.  If asset goes up in value, conclusive presumption that (to the extent available) trusts funds used.
· exculpatory clause re ordinary negligence

· testamentary trust – NOT valid (by statute)

· lifetime trust – ALLOWED (b/c a non-court trust)

· remedies for breach 
· types – for breach of any duty (breach of trust) / self dealing / exercise of power not given ( bene can 

· bring action to remove trustee - 

· ratify transaction / waive breach - 

· sue for resulting loss (surcharge) ( if involves self dealing … no further inquiry rule applies ( ONLY question ~ measure of damages

· claim resulting gain for trust ( bene traces borrowed funds / demands restoration of sold asset

· limit – bene’s remedy against property ~ cut off by BFP (UNLESS purchaser s/h/ known seller ~ trustee)

· SoL – does NOT begin to run UNTIL fiduciary – ANY of …
· … repudiates trust by denying existence as to assets in issue
· … dies / resigns 

· … gives accy showing facts sufficiently complete on which action w/b based

· personal liability of trustee

· K theory – 
· applies re - all K entered on behalf of trust UNLESS K provision provides O/W
· Ted Smith, trustee of the Ralph Norton Trust – trustee LIABLE
· Ted Smith, as trustee and not individually – NO, trust must look to trust for payment
· Ralph Norton Trust, by Ted Smith, Trustee – NO, shows K is w/ trust
· reimbursement – if BOTH ( K w/i trustee powers + acted in proper admin of trust

· torts theory – 
· applies re - torts of trustee AND its EEs

· reimbursement – if BOTH ( acting w/i trustee powers when tort committed + Trustee <> personally at fault

· trustee’s investment decisions (Uniform Principal & Income Act)
· prudent investor rule – trustee may make investments "as would be acquired by prudent men of discretion and intelligence ... seeking reasonable income and preservation of their capital”
· prudence - measured by conduct when investment decision made (NOT outcome / performance)
· requires – trustee establish custom-tailored strategy for trust taking into account …

· ** … role each investment plays w/i overall trust portfolio
· ** … expected total return from income and capital gain
· … general economic conditions
· …  possible effect of inflation / deflation
· …  expected tax consequences of decisions / strategies
· … need for liquidity
· … asset's special relationship / value to purposes of trust / a beneficiary 
· … any differing interests of income beneficiaries and remainderman
· exception - trustee w/ special skills (~ bank) ~ held to higher standard of prudence
· applies to – ALL fiduciaries ~ executor, administrator, committee, guardian
· investment returns – measured by total return (~ growth + capital gain)
· adjustment power ~ trustee can allocate cap gains to income 
· generally – income to income bene + cap gains to trust principal

· exception – allocation of cap gains to income where appropriate considering …

· … ** intent of settlor as to respective interests of benes
· … ** any increase or decrease in value of the trust assets
· … ** whether trust gives trustee power to distribute principal
· … purpose and expected duration of the trust
· … net amount of ordinary income and capital gain available for allocation
· … need for liquidity / regularity of income/ preservation & appreciation of capital
· … circumstances of the beneficiaries
· … effect of economic conditions and effects of inflation and deflation
· … anticipated tax consequences of adjustment
· Suspension Rule
· the rule - every present or future interest ~VOID at creation if suspends absolute power of alienation for longer than lives in being plus 21 years
· absolute power of alienation ~ suspended when no persons in being by whom absolute fee or estate in possession c/b  conveyed or transferred
· requires – persons in being could JOIN in conveying fee simple w/i lives in being plus 21 years
· analysis

· 1) classify interests (ignoring RAP for moment)
· 2) ask – can fee simple be joined from all holders to be identified w/ lives in being plus 21 years?

· 3) apply presumptions of the NY perpetuities reform statute …

· … reduce age contingency to 21 years if would save disposition

· … male under 14 <> sire child

· … female under 12 / over 55 cannot bear child (ignore adoption)

· … medical testimony as to child bearing capacity admissible

· life estate in unborn person – ALSO violates suspension rule
· why - unborn person <> counted as life in being + NY spendthrift rule bars voluntary / involuntary transfer of trust income interest

· model answer - The trust income interest in Alice's children is void under the Suspension Rule [the Rule Against Suspension of the absolute power of alienation], because of the statutory spendthrift rule applicable to New York trusts.  Alice could have a child in the future, and that child might outlive all lives in being by more than 21 years.  Because the statutory spendthrift rule prevents a trust beneficiary from assigning her income interest, the child might not be able to join in the conveyance of a fee simple within lives in being plus 21 years.
But the New York Perpetuities Reform Statute MAY save the gift, depending on Alice’s age and medical condition.   (See above)
· remember – Suspension Rule has nothing to do w/ vesting
· Power of Appointment 
· is the appointment valid – general / special power of appointment m/b exercised w/i lives in being plus 21 (VOID if ~ to unborn)
· is interest created by exercise of appointment valid - 
· generally - General testamentary powers and all special powers of appointment – 
· second look doctrine – apply RAP when general / special power of appointment exercised
Trusts, Future Interest Issues on New York Bar Exam Since 1979 (thru 2/02)

TRUSTS AND TRUSTEES  (2) - No trust fails for lack of a trustee; court will appoint a trustee to carry out trust purposes

No lifetime trust was created because no delivery; intent to create a trust is not enough

POUROVER GIFT TO LIFETIME TRUST  (3) - Pourover gift by will was valid; trust was in existence when will signed

(2)  Trust created by another person: pourover gift was valid



Amendments to trust made by creator after T’s death did not apply to T’s pourover gift, but did apply to assets added to trust by trust creator

BANK ACCOUNT ARRANGEMENTS  (6)


[Totten trusts also were involved in four questions involving elective share testamentary substitute rules]


(2) Totten Trust account was revoked by will that named new account beneficiary and bank


(2)  Totten Trust account not revoked by will; no  reference to name of account beneficiary or name of bank


Totten trust acct not revoked by phoning bank and telling them to remove beneficiary from account; could only be revoked by withdrawing funds and opening new account


Joint and survivor account could not be revoked by will; account passed by right of survivorship


Joint account "payable to either or survivor" raises presumption that a right of survivorship was intended;



burden to show "convenience account" with no valid right of survivorship is on party so contending


Survivorship account: there was clear and convincing evidence that it was intended as convenience acct

CHARITABLE TRUSTS - Where will benefits charity, Atty General has standing to raise objections in Surrog. Court proceeding
CONSTRUCTIVE TRUSTS (2) - Question involved wrongful conduct leading to unjust enrichment; impose constructive trust

New York does not recognize purchase money resulting trusts; but court could impose constructive trust



if grantee made express or implied promise to reconvey on demand

STATUTORY SPENDTHRIFT RULE  (5) - Creditors could obtain 10% levy under CPLR 5205.

No showing that beneficiary had "excess income"


(3)  No spendthrift protection as to any interests retained by settlor


(2)  But settlor's creditors could not reach remainder interest in irrevocable trust


Statutory spendthrift rule applies only to income interests, not remainders or other future interests

INVASION OF PRINCIPAL - Not permitted unless (1) authorized by instrument, (2) court approval obtained
TRUSTEE POWERS - Where no trust powers set out in trust instrument, Fiduciary Powers Act automatically applies to the trust
EXCULPATORY CLAUSES (2)


(2)  Exculpation from liability for ordinary negligence in testamentary trust -- clause void, unenforceable

EARLY TERMINATION OF TRUSTS  (2) - All trusts are irrevocable unless power to revoke is expressly retained by the settlor

(2)  Settlor can terminate trust if all beneficiaries in being consent


(2)  Settlor could terminate trust; remainder to settlor's heirs didn't create beneficial interest in heirs

RULE AGAINST PERPETUITIES, SUSPENSION RULE  (5)


No perpetuities problem where all beneficiaries were lives in being when interests were created


(3)  Rule violated, but apply perpetuities reform statute; reduce age contingency from 35 to 21


(2)  Testamentary power of appointment -- perpetuities period runs from date of testator's death



"Second look" doctrine didn't help; child was not alive when testator died



While "second look" didn't help, under reform statute reduce age contingency to 21


Suspension rule problem where remainder could vest on death of unborn child


Suspension rule violated as to income interest in open class that might include an unborn beneficiary

OTHER FUTURE INTERESTS ISSUES - Son was given special testamentary power of appointment

Where remainderman (R) died during life tenant's lifetime, vested remainder passed under R's will
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