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Torts Law
· egg shell skull doctrine

· effect - if all other tortious elements ( Def pays for ALL damages (Def takes PL as find her)

· applies to – ALL torts
· Intentional Torts
· generally
· hypersensitivity of PL – NEVER considered in deciding if PL satisfied elements for intentional tort

· incapacity defenses – NOT available ( every Def is legally committed an intentional tort if do requisite elements

· battery

· elements – Def must commit harmful or offensive contact + w/ PL’s person
· offensive -  consider if act w/b “unpermitted by persons of avg sensitivity” ( consider the context
· person – m/b the PL’s person (Def’s need not be directly involved) + includes anything that PL is holding / touching / connected to (~ carried suitcase + walked dog)
· assault

· elements – Def puts PL in reasonable apprehension + apprehension ~ of immediate battery

· apprehension - 

· means ~ knowledge / understanding / appreciation of … (NOT fear) 

· unloaded gun issue – an apparent ability creates a reasonable apprehension

· if PL knows that battery CANNOT occur ( NO assault claim
· if PL <> know ( assault claim exists
· immediate ~ 

· words alone lack immediacy ( need conduct
· words can negate immediacy ~ conditional statements + words in future tense
· false imprisonment

· elements – Def commits act of restraint + results in confinement of PL in bounded area
· act of restraint – PL must EITHER ( aware of confinement OR suffer some harm

· threats c/b sufficient (m/b reasonable / ignore hypersensitivity) 

· omission c/b sufficient IF Def has duty to facilitate movement of PL

· confinement in bounded area – 

· excludes - keeping someone out of an area

· not present if BOTH ( reasonable means of escape + PL c/h reasonably discovered
· affirmative defense – shoplifting detention ( allowed IF reasonable as to ALL of … 

· … basis for detaining a specific patron suspected of guilty of shoplifting 

· … means of detention  

· … length of detention 

· intentional infliction of emotional distress

· elements – Def engages in outrages conduct + PL suffers severe distress
· outrages conduct ~ conduct that exceeds all bounds of decency tolerated in a civilized society

· contributing factors – 
· … continuous / repetitive conduct 
· … Def is common carrier / inn-keeper 

· … Def knows / targets PL ~ member of fragile class (~ young children + elderly + pregnant women)
· includes – hypersensitive PL IF Def knows of / targets the hypersensitivity

· excludes - insults alone (~ SLA not accompanied by something else)
· severe distress – self explanatory

· NY distinction – separate COA where Def intentionally mishandles a corpse

· trespass to land
· elements – act of physical invasion + to land
· physical invasion – by EITHER ( actual entry + propel tangible objects on to the land
· excludes – intangible interference (~ light, sound, odor)

· land – includes PL interest in air above / soil below (but only to a reasonable distance ~ can make practical use of the space)

· intent of Def – NOT relevant ( mistake is NOT a defense

· trespass to chattel / conversion
· elements – intentional interference + w/ personal property
· interference ~ EITHER ( damage + steal / deprive owner of possession

· personal property – everything can own except land & buildings
· in practice – private civil remedy for vandalism OR theft

· difference b/w torts – 

· trespass to chattel ( harm ~ slight / small ~ injure
· conversion ( harm ~ significant / great ~ kill
· why two torts – to give conversion PL a separate remedy …

· … conversion PL – entitled to full value of property involved ( conversion is a forced sale
· … you break it, you bought it
· … trespass PL – entitled only to cost of repair
· mistake as to ownership – NOT a defense SLA as Def acted intentionally

· Affirmative Defenses (to intentional torts) (3)
· 1) consent
· requires – PL had legal capacity
· types - 
· express – uttered / written “words” through which PL authorizes Def to behave in challenged way
· exceptions – disregarded if obtained through duress / fraud
· duress – this is obvious

· fraud ~ failure to disclose material fact voids consent (“one night stand” fact pattern ( ~STD)

· implied – arises in 2 situations …

· … custom and usage – PL go to place / participate in activity where certain acts ~ customary 

· ~ being shoved on subway 
· ~ invasions associated w/ a sport ~ what typically happens in game / NOT rules based 
· … Def reasonable interpretation of PL objective conduct – reasonable interpretation of all surrounding context ( jury decides if reasonable
· PL private thoughts ~ NEVER considered

· scope – all consent has scope ( not valid to extent exceeded

· 2) protective privileges
· includes – self defense + defense of others + defense of property

· requires – proper timing + reasonable belief that threat is genuine + appropriate level of force
· timing – m/b responding to a threat that ~ EITHER ( imminent / in progress

· NO revenge ( not timely if acting after threat has passed 
· reasonable belief – honest / G/F mistake <> negate the privilege

· appropriate force – 

· whatever is necessary under circumstances (excessive force ~ tort)

· deadly force –
· allowed ONLY if human life endangered 

· NEVER for property ( no deadly traps to protect property
· NY distinction – 
· rule - obligation to retreat before use deadly force 

· exception - in house
· 3) necessity

· available – only re 3 property torts – trespass to land / chattels / conversion
· public necessity – when Def interferes w/ PL property in emergency to protect community
· community – some significant group of people beyond the Def themself

· effect – absolute defense
· private necessity – Def interferes w/ PL property in emergency to protect some interest of own
· effect – NOT an absolute defense … 3 legal consequences …
· … Def pays for harm to PL property

· … Def NOT liable for nominal / punitive damages (~ law <> view as a technical wrong)
· … Def has right of sanctuary on PL land (~ SLA emergency continues ( Def <> expelled from / forced off PL land) ( PL liable for not respecting this
· Dignitary & Economic Torts
· defamation
· elements – defamatory statement + specifically identifying PL + publication + damages (maybe)
· defamatory statement –  allegation of fact that reflects negatively on a trait of character of specific person (~ adversely affects reputation)
· excludes – mere name calling (b/c <> adversely affect reputation)
· stating personal opinion – depends whether reasonable listener thinks speaker has facts to back it up ( if YES, then defamatory; O/W NOT

· publication – Def discloses defamatory statement to at least ONE person other than PL
· <> need intentional act ( may arise from negligence

· damages – the need to show damages depends on the type of defamation
· libel ~ written defamation (or O/W put into some permanent form) ( NOT NEEDED
· slander ~ spoken defamation …2 categories …

· … slander per se ~ serious slanders ( NOT NEEDED
· … stmt relating to PL business / profession

· … stmt that PL committed serious crime
· … stmt imputing unchastity to a woman (~ sexually active / not necessarily promiscuous)
· … stmt that PL has loathsome disease (only 2 ~ leprosy + venereal disease)
· … NY distinction ~ imputing homosexuality to someone 

· … otherwise – PL must show concrete and specific economic loss (~ got fired / lost client / etc.)
· affirmative defenses – 

· consent – see above

· truth ~ absolute defense IF Def proves
· privilege - … 2 types …

· absolute privilege – … there are 2 situations …

· … communication b/w spouses (despite that telling spouse ~ publication)

· … gov’t official (w/i 3 branches) w/i scope of their official duties ( attys benefit from this in judicial proceedings

· qualified privilege – 

· applies re - stmts in socially useful / approved contexts (~ letters of recommendation + speaking w/ detective + society encourages public candor)

· effect – NO liability for reasonable mistake IF confine self to what is relevant
· 1st Amendment issues - 

· arise when – defamation involves matter of public concern
· elements – 4 basic elements + falsity + fault / culpability of Def
· fault – 

· amount PL must show – depends on type  of PL bringing suit …
· … public figure – intent / knowledge OR recklessness 
· … private figure – negligence
· reasonable mistake – NEVER any fault ( Def NEVER liable

· damages – 

· actual damages ~ generally available 
· punitive damages ~ only if PL shows intent / recklessness
· NY distinctions – recovery of damages – look at rules BUT not crucial 
· privacy (4)
· appropriation – Def uses PL name / likeness + for commercial advantage
· exception – newsworthiness ( likeness c/b used for media purposes

· in practice – violations ~ limited to packaging + advertising + trademark

· NY – ONLY privacy tort recognized in NY + interpret newsworthiness exception BROADLY

· intrusion – invasion of PL seclusion + in way objectionable to average person

· e.g., - wiretapping + hidden cameras + eavesdropping

· requires – expectation of privacy (i.e., not in public) BUT no trespass requirement
· NY – NOT recognized
· false light – widespread dissemination + of major falsehood + re PL + objectionable to avg person

· widespread dissemination – must tell lots of people (~ defamation publication requires only 1)

·  falsehood – anything defamatory + anything objectionable to avg person (~ re beliefs, etc.)

· vs defamation – different damages 

· defamation ~ actual / economic 

· false light ~ non-economic / emotional 
· remember – reasonable mistake is NO defense (not an intentional tort)
· disclosure of private fact – wide dissemination + of confidential info+  re PL+ objectionable to avg person
· remember – underlying info is TRUE – but confidential / intimate / etc
· exception – newsworthiness ( if media discover AND public right to know ( media can publish w/o fear of dmgs (interpreted BROADLY)

· exam tip - dual life fact pattern ( PL operates in two public arenas BUT tries to keep separate ( blabbermouth spreads info – NOT actionable b/c not confidential 
· affirmative defenses – 

· consent – defense to ALL privacy claims
· absolute / qualified privilege to defamation – defense against false light & disclosure claims
· fraud (~ deceipt)
· elements – affirmative misrepresentation + scienter + Def intend to induce reliance + PL relies + dmgs
· … affirmative misrepresentation of fact by Def ~ silence NOT sufficient

· … scienter ~ intent / recklessness re the misstatement – no liability if believe stmt true

· … Def intends to induce reliance – Def purpose m/b to trick PL
· … PL justifiably relies ~ OK re… facts offered by speaker + opinion if speaker has superior skill
· …damages – as result of misrepresentation, PL buys something worth less than what paid

· affirmative defenses – NONE

· just remember – someone lied to you w/ goal of screwing you + you fell for it + you got burned
· prima facie tort (NY only)
· elements ~ intent + to inflict pecuniary harm + business harm no justification ( unfair competition
· in practice – very squishy ( selling below cost to put competitor out of business
· key  - PL and Def are business competitors and one took some questionable action

· inducing breach of K
· elements – valid K not terminable at will b/w PL and third party + Def knows of K + Def persuades third party to abandon / breach K + breach occurs
· persuades – c/b coercive / offering better bargain
· exception – privilege to induce ~ when some sort of advisory relationship exists b/w Def and Third party

· theft of trade secrets
· elements – PL owns valid trade secret + Def takes by improper means
· valid trade secret – ALL of ( info provides business advantage + info NOT generally known + owner takes reasonable precautions to keep info secret
· improper means – EITHER ( …

· … traitorous insider fact pattern ~ Def learned legitimately + used for own benefit
· … industrial spy ~ Def <> connected to company + learns of info by overcoming reasonable precautions
· Negligence
· elements (4)
· 1) duty – 

· owed to … - foreseeable victims of your carelessness
· NOT owed to … - unforeseeable victims (they ALWAYS lose negligence law suits)

· unforeseeable victims ~ remote/far away/outside zone of danger ~ Mrs Palzgraff

· rescuers – ALWAYS foreseeable (~ b/c accident draws people)
· fetuses – 

· negligent Def impacts Mom … 

· if miscarriage ( no separate recovery for fetus

· if fetus born injured ( baby can sue in own name

· is fetus foreseeable – irrelevant, this is a special rule

· negligent Dr - 
· NO recovery – to child for wrongful life ( failure to detect defect / perform contraception

· recovery ALLOWED for – to parents for wrongful birth ( additional medical exp + pain / suffering of labor (NOT child rearing exp)

· affirmative duties to act – NONE ( duties only arise once Def initially acted affirmatively 

· exceptions – 2 … 

· … pre-existing relationship - b/w Def and party needing rescue

· rel’p – family + common carrier / passengers + land occupier / business invitee

· … Def created the peril
· only real issue ~ duty to rescue – NONE (ignore emotion)

· if voluntarily rescue – must rescue reasonably under circumstances (~ liable for negligence in rescue)

· remember – NEVER required to put oneself into harm

· good samaritan laws - protect gratuitous rescuers

· NY – only applies to Drs and nurses and veterinarians

· standard of care – depends …
· default ~ reasonably prudent person + acting under similar circumstances
· reasonably prudent person – objective standard inflexible from person to person ( NO allowances for Def individual shortcomings (retardation, insane)
· exceptions – 2 situations
· … if Def has relevant superior / particular knowledge (not necessarily a special skill) ( standard references prudent person w/ that knowledge

· … if Def has relevant / unique physical characteristic ( standard references prudent person w/ that characteristic
· similar circumstances – DON’T forget second factor on the exam
· children – hypothetical child of similar age, experience and intelligence + acting under similar circumstances
· similar age, experience and intelligence – 3 elements customize the standard almost to specifically to themselves ~ extreme subjectivity / leniency
· exception – if engaged in adult activity (~ operating vehicle w/ an engine)( adult reasonably prudent person standard applies
· if under 4 ( EXEMPTED from negligence

· remember –standard differs GREATLY from default ( subjective / very lenient

· professionals – avg member of profession + in good standing + in similar community
· avg member of profession – custom sets the standard 

· similar community – consider locality in which practices

· exception – specialists held to national standard of specialists
· another formulation – do what is customary 

· applies – any professional sued for negligence re service

· remember – 

· standard differs from others b/c ( empirically based (we look at what happens in practice) + standard of conformity

· for non-professionals – custom evidences of objective standard; for professionals – custom is the standard
· medical professionals (duty to disclose) – must disclose downsides to treatments
· applies – separate / in addition to professional standard above
· exceptions – WHIK - commonly known risks + patient waiver (declines the info) + patient ~ incompetent + disclosure w/b harmful (controversial)
· land occupiers – depends on entrant status + injury source (land condition / entrant act)
· … undiscovered trespasser – NEVER owed duty of care regardless how injured (~ b/c unforeseen by Def)

· … discovered trespasser – DEFAULT standard applies

· includes – trespassers that occupier s/h anticipated (~oft used short-cut)

· … re conditions – occupier must protect from DACK ~ known man-made deathtraps (~ IF condition is ALL of ( highly Dangerous + Artificial + Concealed + Known to occupier)

· remember – no duty to protect from conditions ~ ( natural + cause normal damages + obvious  

· …. licensees - 
· includes – entrants to private land + w/ permission (~ social guests)
· … re activities – DEFAULT standard

· … re conditions – must protect from known concealed traps  (~ where BOTH ( concealed from licensee + known to occupier)
· remember – occupier <> duty to inspect / repair

· … invitee – same duty as to licensees + duty to inspect
· includes – entrant to public land (~ business customers)
· … re activities – DEFAULT standard

· … re conditions – must protect from all reasonably knowable concealed traps (~ BOTH ( concealed from invitee + occupier s/h known)
· knowable ~ duty of reasonable inspection (<>perfect inspection)
· … special situations

· firefighters / police – NEVER recover if injured by inherent risk of job

· child trespassers – SoC ~ reasonable prudence under circumstances in ALL situations

· attractive nuisance doctrine – likelihood of children coming on land drives the need for occupiers precaution

· remember – child need not be injured by thing that attracted onto land initially

· warnings – turns hidden condition into open conditions ( satisfies the occupier’s duty

· … NY – uniform rule – DEFAULT standard applies in ALL situations
· entrant status – relevant to foreseeability of entrant’s presence on land 
· statutory standards of care ~ borrow criminal / regulatory standard for tort case
· PL goal – establish negligence per se ~ proving Def act establishes duty breach 
· allowed if –PL shows statute meets 2 part class of person / class of risk test …

· 1) PL ~ member of class of people that statute seeks to protect

· 2) accident ~ w/i class of risks that statute seeks to prevent

· e.g., - 

· elevator maintenance co / yellow tape on elevator – IN

· gas leak / pot smoker / damage to neighbors apt – OUT

· exceptions – do NOT borrow statute / apply DEFAULT analysis in 2 situations …
· … compliance more dangerous than violation (swerve / avoid hitting kid)
· … if compliance impossible under the circumstances
· NY – 
· violate state statute ~ negligence per se
· violate state reg. / local ord. ~ merely evidence of negligence per se
· 2) breach – 

· proof – PL identifies specific conduct that fell short of duty
· more of an issue where duty ~ general standard (less so where ~ specific standard)

· res ipsa loquitor – 

· arises when – PL <> prove what Def did wrong (~fact pattern won’t provide many facts)

· elements – HIGH probability of negligence + HIGH probability Def committed 

· probability of negligence ~ accident of type ~ does not normally occur in absence of negligence

· probability Def committed ~ likely occurred b/c of acts of person in Def position
· effect – case goes to jury (who knows if PL wins, tho)

· 3) causation (factual & legal) – 

· remember – in essay ( MUST talk about causation in this order ( factual + legal
· a) factual / BUT FOR causation
· effect – PL links breaching conduct w/ damage suffered
· BAR essay – 

· basic analysis - repeat breach act + mention injury + explain “but for” causation
· strategy – speak to Def’s counter argument (“even if… still w/b injured”) 

· multiple Def scenarios
· mingled / merged causes – 

· test ~ substantial factor – did each Def contribute to injury in substantial way (jury decides substantiality)
· result – ALL Def held jointly liable
· e.g., - separate negligent fires join & burn PL house

· problem w/ basic test – each Def claims not a but for cause b/c “even if” not acted, other Def negligence causes injury

· unascertainable cause – 

· test ~ PL shows by preponderance evidence that only one Def c/h caused injury + 50/50 probability that ~ either Def 
· effect – shift burden / Def must prove NOT cause 
· e.g., - 2 hunters shoot third hunter + one pellet causes injury

· problem w/ basic test – only one Def caused injury + PL <> prove which (so both get off individually)
· b) legal (proximate) ~ fairness
· requires – foreseeability
· direct cause situations ~ Def acts + PL suffers harm therefrom
· generally – almost always fair to make Def pay b/c usually foreseeable
· exception – has to be pretty unusual facts for injury t/b unforeseeable
· indirect cause situations ~ Def acts + intervening event + PL injury matures
· 4 well settled situations (MEMORIZE) ~ foreseeability + def liable …
· 1) intervening medical malpractice ~ Def liable for injuries
· remember - Dr separately liable as direct cause
· 2) intervening negligent rescue ~ 
· 3) intervening protection / reaction forces ~ people in zone of danger flee + cause injuries

· 4) subsequent disease / accident ~ PL injured + days later injured on crutches 
· otherwise – if not well settled case ( focus on breach + ask what makes think it negligent + if outcome is the thing you were afraid of ( call if foreseeable

· e.g., - bad shrimp + Third Pary ill + PL slips in bathroom – not foreseeable
· what to say – this is “a well settled case”

· 4) damages - 
· collateral source rule
· generally - always get full damage from Def (IGNORE recovery from other parties)
· NY – ABOLISHED ( reduces damages by recovery from other parties
· defenses
· comparative negligence - 
· requires – Def must show PL fault + jury balances fault of each party / assign degree of fault
· PL fault – failure of PL to exercise relevant degree of care for own safety
· relevant degree of care – use general negligence rules on duty
· effect – PL recovery reduced by % fault attributed to PL

· types – 

· pure comparative fault ( PL always recover some money even if MORE at fault
· NY – pure comparative negligence UNLESS PL injured from own illegal conduct involving physical risk (~ no recovery despite comparative fault stat)

· modified comparative fault (MINORITY)( PL recovers nothing if more than 50% at fault
· contributory negligence - applied by ONLY minority states (NY ~ABOLISHED)
· assumption of risk - applied by ONLY minority states (NY ~ABOLISHED)
· Negligent Infliction of Emotional Distress
· elements – Def m/h breached some other duty + PL suffered near miss + subsequent physical manifestations
· near miss ~ PL w/i zone of danger

· subsequent physical manifestations – guarantees that truth of PL (~ask if PL could fake)

· key ~ physical issues arose ( after incident + from emotional distress (O/W something else involved)

· injury – NOT required (BUT PL must show in zone of danger ~ a near miss / close call)

· vs intentional infliction emotional distress – intentional ~ intent; negligent ~ carelessness

· by-stander theory negligent distress - PL witnesses negligent bodily injury + on close family member
· witnesses – PL m/b present at time (NY ~ bystander m/b in zone of danger)

· close family member – NY interprets narrowly ~ parent / spouse / children

· Equity (injunctions)
· generally
· equity relief may be combined w/ legal remedy

· injunction types - 

· negative – forbids from doing something

· affirmative – compels you to do something

· permanent injunction
· requires – PL shows ALL of ( tort claim on merits + no adequate remedy at law + tort effects PL property right / protectable interest + injunction enforceable + balance hardships
· no adequate remedy at law ~ monetary recovery w/n/b sufficient
· present when – ANY of ( Def has no money + harm impossible to measure in monetary terms + recurring conduct (issue is inefficiency of $$ damages)
· protectable interest ~ privacy, etc. ( courts construe liberally
· enforceable – 

· negative injunctions easier to enforce b/c simply hold violator in contempt

· affirmative injunction ~ more difficult ( especially if … complex conduct + longer duration + O/S jurisdiction
· balance hardships – harm from injunction ~ less than harm w/o injunction

· preliminary injuction
· goal – preserve status quo pending trial
· requires – PL must show ALL ( pending irreparable injury + likelihood of success on merits + post bond
· NY – some procedural elements ( cf CPLR
· defenses against injunction
· ANY of – unclean hands + laches + 1st amendment (~ defamation / privacy issues)
· unclean hands ~ PL wrongful conduct
· laches ~ prejudicial delay ( Def changed in reliance on PL’s delay to bring action

· Strict Liability
· effect - protective measures ~ irrelevant + no matter of caution mitigates liability
· injuries caused by animals
· domesticated animals (~ dog) – negligence applies re first bite + S/L applies thereafter (due to notice)

·  … “every dog gets one free bite”
· trespassing cattle – S/L if trample / eat crops on other’s land
· wild animals – S/L applies if keep wild animal in your possession
· ultra-hazardous activities
· requires – ALL of ( has risk of severe harm + CANNOT be made safe +uncommon where conducted
· uncommon where conducted ~ crop-dusting in farmland v. city 
· common Bar e.g., - anything w/ blasting + toxic chemicals / hazardous bio materials + nuclear anything
· nuisance
· elements - Def activities + interfere w/ PL ability to use / enjoy land + to unreasonable degree

· unreasonable – balance equities ~ Def utility v. PL injury (~ right to free exploitation)
· private v. public ( focus on picking right rule of law ~ balance equities + unreasonable interfere w/ land

· remember – nuisance can also be intentional
· consumer product injuries
· elements –  Def merchant + defective product + defect existed when product left Def possession + foreseeable PL and use
· merchant – routinely deals w/ goods of this type
· common Bar issues – 

· casual seller – NOT a merchant

· service provider – NOT a merchant for goods incidental to the service
· commercial lessors – ARE merchants ~ rental car company (are S/L)

· direct dealing – NOT required – every party in chain of distribution ~ merchant
· defective product – heavily tested in essay (not in MBE) – PL shows either …

· … manufacturing defect – injuring product has dangerous aberration 

· … design defect – hypo alternative design (HAD) ~ ALL( safer + economical + practical
· economical – costs same or only slightly more

· practical – w/ same utility
· … inadequate instructions / warnings – no HAD + BUT warning c/h/b more effective

· defect existed – PRESUMED if product moved in ordinary distrib. channels ~Def must show O/W

· foreseeable PL and use – can include bystander + remember that “foreseeable” <> “intended”
· affirmative defenses
· comparative negligence (NY) – APPLIES

· contributory negligence – NOT applied unless BOTH ( PL knew of risk + PL acts caused injury

· assumption of risk - APPLIES
· remember other COA
· negligence (res ipsa loquitor) + UCC warranty breach + fraud + intentional tort+ K 
· Misc. Issues
· vicarious liability 
· goal – PL seeks to sue passive party
· remember – ALWAYS look for direct liability BEFORE relying on vicarious liability
· requires – recognized relationship b/w Def and passive third party …
· employer – YES - vicariously liable for torts of EEs to extent committed in scope of employment
· scope of employment – 

· minor departures / detour ~ w/i scope  (frolic ~ outside)

· acts to make self more comfortable in workplace ~ w/i scope

· intentional torts – outside UNLESS EE motivated to further ER interest
· hiring party of an independent K – NO unless …
· exception – hired independent K hurts an invitee of land owner (~ business customer)
· auto owners / driver – NO (not liable re drivers) unless … 
· exception – driver in owner’s car + doing errand for owner

· NY – owner vicariously liable for anyone driving w/ permission (~ presumption driver has permission)
· parents / children – NO (no exceptions)
· NY – statutory vicarious liability to parents for intentional torts up to $2,500
· tavern owner / patron - NO
· NY – owner liable IF alcohol served illegally (~ cannot serve intoxicated person / minor) 

· consider – this is not really vicarious liability b/c owner has some fault
· rights b/w co-defendants
· joint & several liability – PL can recover entire judgment from any / all Def
· comparative contribution – paying Def recovers from co-Def pro rata per % of fault assigned by jury
· indemnity – 100% recovery from vicariously liable co-Def

· retailer ~ allowed indemnification from mfr

· passively negligent party recovers from actively negligent party
· wrongful death
· generally – NOT a tort ( merely procedural device allowing surviving family member to sue for other tort

· requires - allege some other tort + brought by statutory survivors + for pecuniary damages
· pecuniary damages – only dmgs that decedent would have earned had lived

· remember – PL suit is entirely derivative ( Def can raise any defense that w/h worked against decedent (~ contributory negligence)
· tortious interference w/ family relations
· husband / wife ~ loss of consortium ~ can sue for 3 things – loss of services + loss of society / companionship + loss of sex

· parent / child – parent sues for loss of child’s services + child <> sue for loss of parental services

· remember – all such actions ~ derivative ( Def may raise any defense t/w/h/b valid against injured party

Personal Property

· Found Property
· abandoned property
· old owner - must BOTH ( gives up possession (actus) + intent to relinquish all title & control (mens)
· new owner – if BOTH ( takes possession (actus) + w/ intent to acquire possession & control (mens)

· lost property

· elements – accidental losing of possession (actus) + no intent to give up title & control (no mens)

· rules

· true owner - has rights to property superior to everyone else WHEN owner seeks to retrieve it

· the finder – 
· value < $20 – finder ~ must make reasonable effort to find owner ( if not found in one year, can keep it

· value > $20 (and instruments) – finder ~ must turn into police + police obligated to hold for statutory period (varies w/ value up to $500 ~ 3 yrs) + if no one claims, finder can reclaim
· Gifts

· intervivos – given during life of donor

· requires – donative intent of Donor (~ intends to transfer title) + valid acceptance by Donee (~ silence sufficient) + valid delivery
· valid delivery – transfer of possession c/b EITHER ( actual OR symbolic (~ give keys/title to car)

· … first party checks (from Donor to order of Donee) – only occurs when check cashed (physically handing over check NOT sufficient)

· … third party check endorsed to Donee – delivered upon physical transfer of paper check

· … stock certificate – delivered when paper handed to Donee (ignore status on corp books)

· … use of agent – …
· agent of Donee – delivery occurs when Donee’s agent takes possession
· agent of Donor – delivery to Donor’s agent ~ delivery NOT complete

· gift causa mortis – contingent on Donor’s dying + given under exigent / extreme circumstances
· requires – imminent fear of death + Donor dies + Donee <> die first
· automatic revocation ( Donor recovers OR Donee dies first 
· Liens
· requires (3) – debt associated w/ services provided + debtor owns property (title is here) + creditor has possession of property
· purpose – right to retain possession that have improved / enhanced in value UNTIL get paid
· remember – we are talking re personal property here
· Bailments
· generally
· elements - someone takes possession + of someone else’s personal property + w/ permission + for particular purpose (c/b for either owner OR borrower’s purpose)
· e.g., – check coat at restaurant + park car in garage  + lend friend car

· issues on BAR – 

· … things inside other things – can only be Bailee re items that you intend t/b Bailee ( look at context (if something normally is inside another thing ( bailment arises for both)

· includes – sunglasses in coat pocket
· excludes – gold bullion in your trunk

· tested e.g., – 

· … safe deposit box – bank is Bailee for everything deposited here (this is an exception)

· … parking lots – bailment arises IFF you turn over your keys (if driver keeps keys ( NOT a bailment, only re leasng a parking spot)

· … coat checks – governed by statute
· duty

· duty of care ~ generally applies negligence standard 

· if no fee ( S/L up to $200

· if declare value > $200 and pay fee ( damages capped at $300

· if negligence of Bailee ( value of property

· waiver

· Bailee – 
· can limit liability (by stating limit of responsibility) IF effective notice to bailor

· BUT cannot wholly disclaim liability for negligence
No-Fault Insurance
· Generally
· not really important for BAR

· consider – trumps negligence duty concerns in automobile accident cases + portable (goes wherever car goes)

· basically – instead of suing someone ( just claim against your own insurance company + no pain & suffering

· if insurance refuses to pay ( can take to arbitration
· NY
· effect – takes small cases from judicial system while guaranteeing recovery thru insurance BUT allows tortious recovery if injury is big
· mandatory insurance – NY requires BOTH ( liability (for torts O/S of no-fault scheme) at minimum of $25/50K + no-fault insurance at minimum of $50K
· limit – no-fault only applies re personal injury (NOT property damage)
· coverage – 

· no-fault applies to - owner + person driving w/ owner’s permission + occupant’s of owner’s cars + pedestrians hit by owner’s car

· NEVER applies to – drunk drivers + drag racers + car thieves + fleeing felons

· 2 opt-outs
· … show more than basic economic loss – sum ALL of actual medical expense + 80% of lost earnings (capped at $2K per month) + misc. expenses (capped at $25 per day)
· if > 50K per year ( no-fault <> apply

· if < 50K per year ( no fault applies

· …. sustained serious injury ~ death + dismemberment + significant disfigurement + serious fracture + permanent & total loss of bodily organ / function 
· effect – opting out allows claim for pain & suffering (get no such damages under no fault system)

Workers Compensation
· Generally
· effect - statutory insurance scheme + exclusive remedy of EEs against ER employed on job
· remember – EE can sue non-ER + ER is strictly liable + EEs <> sue for job related injuries (no pain & suffering / punitive dmgs) 

· Who’s Covered
· ERs / EE – COVERED w/ 3 exceptions …
· … teachers / any other white collared EEs working for non-profit orgs
· … part-time household EEs

· … clergy – free to sue religious org

· independent K – NOT covered / free to sue
· What’s Covered
· injury must arise out of employment (~ includes everything (including illegal acts) EXCEPT … 
· excludes – if ( solely due to EEs intoxication + intentional + occurs in voluntary off-duty athletics
· depends –  horseplay – maybe apply frolic v. detour
· Recovery
· all medical expense + 2/3 wages + death benefit (if die)
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