Secured Transactions / Commercial Paper Outline
1
Secured Transactions (UCC Art. 9)


1o
basics


1o
scope


2o
attachment (creation of enforceable security interest)


2o
perfection


3o
priority


3o
default


5
Commercial Paper


5o
basic issues


5o
the bright line rule


5o
negotiable instruments


6o
negotiability


7o
negotiation


7o
holder in due course


8o
def liability (2 theories)




· Secured Transactions (UCC Art. 9)
· basics 
· scope - consensual security interests in personalty and fixtures
· attachment ~ creating the security interest ( requires VCR ~ Value + Contract + Res (collateral)

· perfection – acquired by placing world on record OR constructive notice of CR’s existence

· priority – an issue when multiple attachments ( first to perfect takes first

· remedies – Art. 9 CR has statutory and judicial remedies
· scope

· applies to  – consensual security interests in personalty and fixtures
· consensual security interests – NOT statutory / mechanics liens
· personalty – goods

· fixtures – 

· not applicable to – R/E - apply law of mortgages
· key terms - 

· debtor – owes money

· secured party / CR – lends the money

· security agreement ~ the record / K

· security interest – right that CR has in Debtor’s personalty / fixtures

· collateral – personalty / fixtures that CR looks to for satisfaction on debt ( includes …

· … consumer goods: those items used for personal or familial purposes, such as a home dining room set, blender, oven,  refrigerator, car
· … equipment: items used in business, such as Macy's cash registers, Mrs. Field's cookie ovens, Le Cirque restaurant's china, Dr. Dentist's dental chair, Armani's sewing machines
· … inventory: goods held for sale or lease, such as Circuit City's stock of stereos, Nordstrom's spring clothing line or Ethan Allen's furniture line
· … farm products: crops, livestock and supplies used in farming operations, such as eggs, corn and cows in possession of a farmer
· … fixtures: items annexed to realty, such as lighting fixtures, sprinkler systems, furnaces
· … intangibles / semi-intangibles: patent / TM rights, copyrights, stock / bonds / mutual funds, proceeds received upon sale of collateral, accounts (any right to payment for goods / services), promissory notes, and drafts

· determined – in hands of debtor
· attachment (creation of enforceable security interest)
· requires – VCR ~ Value given by CR + Contract evidences secured transaction  + Debtor has rights in collateral (that c/b encumbered in first place)
· contract ~ m/b authenticated by debtor(signed / electronically marked) + identifies collateral
· exception – no K needed if secured party possesses collateral 

· rights in collateral – includes after acquired collateral (this is enforceable)

· early filing - for purposes of determining priority, Article 9 gives special effect to filing 
· … allows early filing  (even at the onset of loan negotiations)

· ..  If early filer subsequently attaches (  perfection priority relates back to early filing date
· perfection

· effect – protects secured party from competing CR + places world on record / constructive notice of secured party’s existence
· obtained by – ANY of …

· … secured party takes possession of collateral (no other action required)

· … PMSI (purchase money security interest) in consumer goods ~ perfected automatically upon attachment 
· PMSI ~ ANY security interest that enables Debtor to purchase goods in first place  
· … secured party files notice of security interest in public records 

· usually by - financing statement containing information sufficient to allow interested parties to make follow-up inquiries
· UCC 9 goal – facilitate e-filing / media neutral

· required contents - Debtors name / address + secured CR name / address + description of collateral (super generic terms ~ “all Debtors assets” ~ ALLOWED)
· where filed – central filing w/ Secy of State in state where Debtor located
· … individuals – principal residence

· … registered organization – located in state under whose laws organized

· … timber / minerals / fixtures – file locally in county of underlying R/E (an exception to central filing)
· priority

· arises as an issue when - more than one party stakes a claim to the same collateral
· goal - secured party seeks to subordinate other CRs, not to share

· key characters – in rank order …

· BIOC (Buyer in Ordinary Course): someone who purchases collateral from merchant's inventory. For example, Steven Tyler buys a guitar from Sam Ash Guitar Store
· PAC (Perfected Attached Creditor): the Article 9 creditor who succeeds in attaining perfection
· generally - first in time first in right (earlier PAC wins)

· BIOC ~ takes free of perfected security interest (promotes commerce)

· PMSI v. after acquired collateral holder – both ~ PACs

· collateral ~ EQUIPMENT – PMSI wins IF files properly w/i 20 days after Debtor takes possession of equipment

· collateral ~ INVENTORY – PMSI gains first priority if BOTH …

· … files properly BEFORE debtor takes possession
· … notifies AACF BEFORE debtor takes possession
· why require more of PMSI – protect AACH from debtor fraud

· LC (lien creditor): general unsecured creditor who goes to court to get judicial lien on collateral
· NOCie (Non-Ordinary Course Buyer): someone who purchases collateral outside ordinary stream of commerce. For example, Steven Tyler buys a guitar from his auto mechanic
· AUPie (Attached Unperfected Creditor): Article 9 creditor who creates enforceable security int.

· GUC (General Unsecured Creditor): This is the lender who never bothered to take collateral. For example, Jared lends the Subway Sandwich Co. $50,000, and, believing him to be a good credit risk, takes no collateral to back up its extension of value
· remember – knowledge of perfected security interest NEGATES priority gained from perfection
· default 
· defn - Debtor in breach (typically for failing to pay) … but not defined in Art 9 / m/b in security agreement

· remedies (for secured CR) - 

· self help repossession – allowed SLA CR <> breach the peace 

· breach the peace ~ if ANY protest by Debtor / provocative act / likely to cause violence / constructive force (~ impersonating law officer)
· remember - civil and criminal penalties attach to CR misconduct
· collateral in debtor’s home – enjoys zone of privacy ( SP may NOT enter debtor's home w/o voluntary / contemporaneous consent 
· collateral O/S home - SP may take collateral SLA no Debtor objection

· repossession by judicial action – obtain judicial writ ordering sheriff to obtain possession / deliver to secured party
· NY ~ writ of replevin
· strict foreclosure

· defn - secured party retains collateral in full satisfaction of O/S debt (~ the CR lawfully retains collateral + debt in turn is canceled)
· how – secured party sends written proposal to retain collateral in satisfact. of debt to …
· … if collateral ~ consumer goods – to BOTH ( Debtor + any secondary obligors (any guarantor of underlying debt)

· … if collateral ~ O/W – to Debtor + other secured parties who have told foreclosing creditor of their security interest + any perfected secured parties + secondary obligors
· limits – 

· objection – NO strict foreslocure if any notified party objects w/i 20 days after notice sent (collateral m/b disposed of at sale)

· 60% rule for consumer goods - NO strict foreslocure if debtor has paid 60% of loan (non-PMSI) / cash price (PMSI) … secured party must sell w/i 90 days (or liable for conversion)

· sale 

· generally – secured party sells collateral + applies proceeds to the debt
· types – seller chooses ( public auction / private sale
· standards – every aspect m/b commercially reasonable + reasonable notice prior to sale

· reasonable notice – Art. 9 forms ~ presumptively reasonable 

· collateral ~ consumer goods – m/b sent to Debtor + any secondary oblig

· collateral ~ O/W - to Debtor + other secured parties who have told foreclosing creditor of their security interest + any perfected secured parties + secondary obligors
· content – depends on…
· public sale – notice states time and place

· private sale – states time after which sale w/b made ("Please be advised that after Feb. 1, 2003, Secured Party will sell the following collateral . . . .")
· if ~ consumer goods - disclose how any deficiency w/b calculated and how Debtor can redeem collateral

· how far in advance – no solid rule / 10 days ~ deemed sufficient re non-consumer transaction

· secured party (forecloser) purchases at sale – Public sale = Y; Private sale = N
· action for deficiency judgment 

· arises when – sale proceeds <> cover entire secured debt

· remember – 

· If secured party sells collateral at low price to insider buyer ( deficiency calculated using price that independent 3rd party w/h paid
· Debtors right to redeem – 

· requires - debtor must pay ~ amount owed (all missed  / accelerated payments) + accrued interest + secured party’s reasonable expenses (including atty fees)
· limit - cut-off once secured party has resold collateral / completed strict foreclosure
· Commercial Paper
· basic issues
· … dealing w/ writings calling for payment of money
· When is the given writing a negotiable instrument as opposed to a mere contract?
· In a commercial paper fact pattern, on what theories might the defendant get sued? (K  / signature liability v. warranty / transfer liability)
· How is a negotiable instrument duly negotiated, meaning, what makes the transfer proper?

· How does a transferee qualify as a holder in due course (HDC)?

· What are claims and personal defenses (which the HDC takes free of) and what are real defenses (which the HDC is subject to)?
· the bright line rule

· When negotiable instrument duly negotiated to a holder in due course, HIDC takes free of all claims to it, free of personal defenses and subject only to real defenses
· negotiable instruments 
· types - 

· promissory note / the note – [I promise to pay to order of Britney Spears (amount)] + signed by maker
· maker ~ promisor

· payee ~ promisee
· indorser – signs on back
· draft – contains a command  / order + amount + drawee named + signed bv drawer (~ a check)
· drawer ~ gives command
· drawee ~ ordered to do paying

· payee ~ beneficiary of order / payment

· indorser – signs on back
· requires - ALL of … WOSSUP
· W:  writing

· O: payable to order / bearer

· S: signed by maker (promissory note) / drawer (draft) – ANY authentication on paper is sufficient
· S: sum certain / fixed amount is recited

· U: unconditional promise (prom note) or order (draft) AND no additional promises or orders
· P:  payable on demand or at a definite time (~ linked to date certain)
· P:  payable in currency
· distinguish from K - 
· any condition – makes paper a K (~ if / when / …)

· “subject to” other document / terms therein – makes it a K (<> require holder to look at other doc)

· BUT – this rule <> apply if merely referring to other doc for guidance / summary / …
· limits payment to particular source / fund ~ conditional ~ K
· payable to [name] ~ NOT negotiable ~ a K

· negotiability
· requires - instrument states a sum certain or fixed amount + payable SOLELY in currency + no other promises + payable on demand or at definite time + payable to order / bearer
· sum certain ~ specifically ascertainable sum + amount may be determinable by reference to outside source

· currency ~ money / foreign money / NOT goods ( cannot even allow option of taking goods

· on demand – payable on demand / at sight  / on presentation OR says nothing re time of payment
· definite time – payable on or before specified time or for fixed period after stated date
· acceleration clause ~ ALLOWED
· order – uses word "order" or "assigns" in some connection w/ payee's name
· bearer – payable to anyone who has it (~ order of cash)

· interest issues – 

· … says “w/ interest” BUT no interest rate stated ( use judgment rate (rate on court judgment ~ fixed)
· … interest referenced to outside source ( OK if ~ generally accepted commercial or financial index, compendium of interest rates or announced rate of a named financial institution
· remember – 

· … payable to [name] ~ NOT negotiable ~ a K

· negotiation
· effect - proper transfer of instrument to a holder (c/b HIDC)
· methods of negotiation – depend on …
· … payable to order – negotiated by delivery (further negotiation requires BOTH … authorized & valid indorsement + delivery)
· … payable to bearer – no indorsement required

· authorized & valid indorsement – 

· types – 

· special indorsement – names a particular person as "indorsee” … indorsee must sign in order for the instrument to be further negotiated
· blank indorsement – does not name specific indorsee … negotiated by delivery alone

· restrictive indorsement – contains some condition (anyone negotiation in violation of condition (~ bank) is liable in conversion)
· effect ~ warranty ( anyone possessing instrument may sue … warranties run w/ instrument
· holder in due course
· requires – holder who …

· … takes for value – old value is good value (but promise is NOT)
· … in good faith ~ honesty in fact (this is a subjective test)

· … w/o notice – that instrument overdue / dishonored / subject to ANY defense or claim (objective test looking at if holder knew OR should have known)

· notice that instrument overdue ~ payable at definite time in past / principal is in arrears

· remember – if interest is in arrears … holder can still qualify as HIDC
· notice of defense / claim against instrument’s enforcement – 

· … appearance of instrument – marked paid / void

· … notice that obligation of any party ~ voidable … fraud in inducement
· … notice of competing claim to the instrument 

· … notice that fiduciary negotiated in breach of F/D

· Shelter Rule – transferee acquires whatever rights her transferor had (even if O/W wholly fails t/b HIDC)

· effect (of being HIDC) – HDIC takes …

· … free of all claims to it ~ right to negotiable instrument b/c of superior ownership
· … free of personal defenses ~ every defense available in ordinary K action (lack of consideration / unconscionability / waiver / estoppel / fraud in inducement)

· … subject only to real defenses ~ MAD FIFI4
M A: 
Material Alteration ~ change in terms of the instrument (but estoppel applies if maker was negligent (leaving blanks /wide spaces on the check)
D: 
Duress 
 
F I F: 
Fraud in the Factum – re the instrument / runs w/ it (asserted against holder)
I:  
Incapacity 
I:  
Illegality
I:  
Infancy

I:
Insolvency
· def liability (2 theories)
· K / signature theory – if Def signed ~ promise to pay ( c/b maker / promisor + indorser

· possible Defs ~ maker / promisor + indorser + drawer (not drawee b/c <> sign)

· “w/o recourse” ~ disclaimer of liability  

· warranty / transfer liability ~ seller's liability for selling a defective instrument
· possible Defs ~ 

· indorser – anyone possessing instrument may sue … warranties run w/ instrument
· every other transferor – m/b sued ONLY by immediate transferee … warranties <> run
· 5 warranties made by Def

· Def has good title to instrument

· all signatures ~ genuine AND authorized (forgery ~ breach of warranty)

· instrument <> materially altered (if instrument tampered w/ ~ defective)

· no defense or claim good against Def  (~ instrument is enforceable)

· has no knowledge of any bankruptcy / insolvency proceeding against maker or drawer
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