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· Subject Matter Jurisdiction

· generally
· competence - court m/h subject matter jurisdiction (competence) to hear type of controversy brought 
· general, original subject matter jurisdiction – S/C ~ trial court (court in which the action is commenced) with the power to hear any type of action

· venue - asks which S/C is appropriate (among all of the S/C)

· forum non conveniens – S/C discretion, upon motion of Def, to dismiss action on this ground b/c of absence of any substantial nexus to NY.  BUT court CANNOT dismiss without such motion 

· NY Courts

· NY Supreme Court - is the only court w/ general jurisdiction …
· 1 in each of 62 NY counties + if one S/C has subject matter jurisdiction, they all have it + 

· only court in NY state w/ full equity jurisdiction
· has unlimited monetary jurisdiction
· non-residency of parties in NY and lack of relationship of claim to NY <> deprive court of jurisd.
· Appellate Division – court of intermediate appeal

· Court of Appeals – is the highest court in NY – limited jurisdiction but hears the ultimate appeal

· other courts of civil jurisdiction - characterized by limited monetary jurisdiction, varying from max of $25,000 in the County Courts and NYC Civil Court to max of $3,000 in the Justice Courts
· jurisdiction in NY
· rule – S/C has exclusive jurisdiction re most matters …

· … matrimonial actions - divorce, separation, annulment, declaration of validity of a marriage

· … CPLR Article 78 proceedings - e.g., judicial review of administrative action ( see below

· … declaratory judgment actions ~ judicial declaration of rights / obligations of parties to an actual controversy before one of them engages in conduct that could cause liability (~ Parcells seeks declaratory judgment that Johnson's restrictive covenant is unenforceable before Parcells begins employment with his competitor)
· exceptions – 

· re federal court exclusive jurisdiction -  e.g., bankruptcy, patents, copyrights
· re suits against state of NY – can only be brought in NY Court of Claims
· state of NY – excludes subdivisions of the State of NY (only the State itself)

· NY Court of Claims – 

· only place where state of NY can be sued + State of NY is the only Def in the Court of Claims (can’t sue any one else there)
· joint suit against NY state and an agent / EE must be brought separately (EE is sued in S/C even if NY will indemnify the EE / agent)

· Statute of Limitations

· general concepts
· affirmative defense – must be raised by Def or is deemed waived
· SoL – 

· COA accrues - on date of injury

· action must be commenced - no later than the last day of the prescribed period of limitations (counting from the day after the day of the triggering event)
· commenced – depends on the court … 
· S/C – process (summons and complaint, or summons with notice) must be filed on or before the last day of SOL with the County Clerk
· all other courts - process must be served on Def on or before the last day

· Saturday, Sunday or public holiday – if last day for performing procedural act ( PL gets until the end of the next business day to perform the required act 

· medical malpractice

· SOL ~ 2.5 yrs form date of injury 
· applies to - doctors, dentists, podiatrists, nurses and hospitals (including to ER via respondeat superior but NOT separate action re independent negligence)

· exceptions - 

· Continuous Treatment Rule – If Dr. continues to treat for the exact same medical condition that gave rise to the malpractice ( 2.5 SOL begins to run from the date from the end of the continuous treatment
· misdiagnosis - EXCLUDED ~  speaks to negligence but NOT continuous treatment
· Foreign Object Rule -  If Dr. introduces a foreign object into body & leaves behind ( SOL is longer of EITHER … 2.5 yrs from operation + 1 yr from PL’s discovery the object (OR s/h discovered it w/ reasonable diligence)
· foreign object - something the Dr. <> intend to leave behind (e.g., temporary surgical clamps, sponges, scalpels) + 

· excludes - chemical substances / medicine + Prosthetic device  (e.g., plastic hip joint) + Fixation device (~ item that Dr. deliberately placed in the body intending it to remain for some continuing treatment function) + leaving an undiscovered disease behind (~ misdiagnosis)
· also – does not matter if item stays in longer than Dr. originally intended (forgetting is negligence?)

· Other Professional Malpractice

· applies to – e.g., architects, engineers, accountants, attorneys; NOT insurance brokers
· SOL ~ 3 yrs from termination of services in which malpractice occurred …
· architect - from completion of building

· accountant / attorney - from delivery of work product
· exception ~ continuous representation (~ see continuous treatment above)
· personal injury claims re buildings –no time limit as to when claim may arise BUT if building completed > 10 yrs before present action ( court recognizes following procedural protections …

(1)
PL must serve notice of claim on the architect or engineer at least 90 days before suit; 

(2)
PL may obtain discovery from the potential Def during the 90 day waiting period; and

(3)
Def may move for summary judgment after suit commences ( burden is on PL to make an immediate evidentiary showing that there is "substantial basis" to believe that Def's negligence was proximate cause of the injuries
· remember – look to underlying real claim ~ can’t get longer SoL just b/c cast action as breach of K

· Product Liability

· SOL - 3 possible underlying COA …
· … negligence – 3 yrs from date of injury
· … strict products liability – 3 yrs from date of injury

· … breach of warranty - 4 yrs from date Def delivered the product (UCC standard) + when Def sues multiple prior sellers ( calculate SOL separately for each one’s date of delivery
· indemnity and contribution claims -  6-year SOL running from date of actual payment of judgment for which indemnity / contribution sought (NOT date of judgment ( indemnity ~ like breach of K)
· Toxic Substances

· applies to – injuries from exposure to toxic 
· exposure –  any sort of assimilation into one's body or property, including implantation (e.g., breast implants)
· toxic substance - any inherently harmful toxin that has latent or slow-developing effects (e.g., DES, asbestos, insecticides, HIV-virus, leaking petroleum)

· exclusion – medical malpractice claims

· SOL – 3 yr SOL from EARLIER of ( date injury discovered by PL OR s/h/b discovered w/ reasonable diligence
· Tolls and Extensions
· Def absence –  tolls SOL
· in 2 situations – EITHER ( …
· i) Def is NOT in NY when COA accrues ( SoL is tolled run until Def comes to NY
· ii) Def is in NY when COA  accrues BUT then leaves NY and is continuously absent for at least 4 months ( SOL  tolls for the entire period of absence
· exception – NO tolling IF ( PL has basis of personal jurisdiction over absent Def such that Def c/b served O/S NY
· infancy  / insanity – 
· rule - infants (under 18) or insane PLs may sue within regular SOL through a competent adult representative, BUT if infant or insane at time COA  accrues ( SOL  tolled until disability ends (i.e., until infant reaches age of 18 or until insanity clears up).

· insane – any mental disorder that causes an overall inability to function in society.  (PL need NOT h/b appointed a guardian through formal judicial proceeding)
· when disability ends – SOL depends … 
· if original SOL greater than 3 years – PL gets LONGER OF ( 3 yrs from end of disability OR statutory period measured from accrual
· if original SOL less than 3 years – PL gets period of original SOL from end of disability
· 10 yr limit – applies in 2 situations …
· infancy toll - claim for medical malpractice must be commenced no later than 10 years from date of accrual (i.e., even tho disability may still apply)

· insanity toll - time-barred after 10 years from date of accrual, regardless COA
· remember - continuous treatment toll and infancy toll are separate and CONCURRENT tolls (Do not add the tolls together when computing the statute of limitations.  If both tolls are applicable, run each toll separately and determine if the action is timely under either toll)
· death of PL – 
· SOL - depends on type of claim …
· wrongful death COA – a tort claim for ( pecuniary (economic) damages of decedent's statutory distributees (e.g., surviving spouse, children) + punitive damages (BUT NOT emotional suffering of the distributees or the decedent’s personal pain and suffering)
· SOL ~ 2 yrs from Date of Death

· required showing - at time of death ( SOL for decedent’s underlying personal injury claim has not run out (i.e., where the decedent dies a long time after the injury occurred ( if SoL runs (or claim settled) before death it is not rejuvenated by death)
· survival claim – any cause of action PL herself could have brought if she were still alive + NOT limited to torts + recoverable damages include all damages incurred by PL prior to death (e.g., pain and suffering)
· applies only if - PL dies before SOL expires (and action commenced by PL)
· SOL – estate rep gets LONGER of ( time remaining on SoL or 1 yr from death
· party who sues - executor (if decedent died with will) or administrator (if not) for BOTH claims
· death of potential Def – at ANY TIME before SOL expires ( always add 18 months to SOL
· 6 month grace period - 

· applies if –NY action is timely commenced, BUT  thereafter dismissed before trial, AND at the time of dismissal the SOL has either expired or has less than 6 months remaining
·  dismissed ~ PL lack of capacity + 

· PL gets - 6 mos from date of dismissal to re-file SAME action and serve process on SAME Def

· limit – does NOT apply to …





(1)  dismissal on the merits (e.g., SoL dismissal) 






(2)  voluntary discontinuance by PL (see large BarBri outline)






(3) dismissal for lack of personal jurisdiction (BUT lack of subj. matter jurisd. gets 6 mos)






(4)  dismissal for neglect to prosecute






(5) dismissals from federal district courts outside NY OR other state’s court
· effect – allows PL 6 mos to cure defect

· Borrowing Statute

· applies when – COA arises outside of NY + choice of law issue exists when other state’s SOL differs from NY

· rule – depends …
· If PL non-resident of NY when out-of-state claim arose ( shorter SOL applies
· If PL NY resident when the out-of-state claim arose ( NY SOL applies (regardless)
· key - statute is based on residence NOT domicile
· effect - prevent forum-shopping by non-resident PL 's seeking a longer SOL in NY
· Summary Table 

	

action for / injury  / by


	SOL lasts …
	from the date of …

	 -- generally  / equity SoL
	6 yrs
	injury

	-- on judgment
	20 
	judgment

	-- crime victim against Def (except for dmgs)
	20
	conviction

	-- K (other than UCC Art 2 – Sales)
	6
	breach (regardless of lack of knowledge)

	-- indemnity / contribution
	6
	payment to PL

	-- fraud
	6
	commission (or 2 yrs of discovery)

	-- equity actions (rescission / reformation / accy)
	6
	

	-- K (UCC Art 2 – Sales)
	4
	delivery

	-- personal injury / property damage - 
	3 yrs
	injury

	· infant injured in utero – m/b born alive
	3 yrs
	birth

	-- property damage (~ conversion / replpevin) 
	3 yrs
	injury

	-- professional malpractice (NOT medical)
	3 yrs
	termination of services

	· medical / dental / podiatric
	2.5 yrs
	injury (BUT – continuous treatment + foreign objects)

	-- wrongful death
	2 yrs
	death (BUT see decedent’s underlying SOL)

	-- intentional torts (to the person)
	1 yr
	injury

	-- Art. 78 proceedings
	4 mos
	


· Jurisdiction over the Particular Case (Personal Jurisdiction) – requires 3 things … 
· 1) … proper commencement
· Supreme Court and County Court – filing Process + pay fee to purchase an index number + proper service on Defs (~ w/i 120 days of filing + discretionary extension)
· filing - w/ court clerk (~ County Clerk / NOT the Supreme Court Clerk)

· process ~ summons and notice or summons and complaint
· discretionary extension – court discretion for EITHER of ( good cause shown OR in the interests of justice (can be requested AFTER 120 days ends)

· Def challenge to timeliness – is made by motion

· lower civil courts – serving process (summons and complaint OR summons and notice) on Def
· 2) … proper service of process on Def

· form of process- (initiatory papers that invoke the court's jurisdiction) ( EITHER … 
· … summons and complaint
· summons - advises Def that PL is suing Def in a particular court (~ 1 pg document)

· complaint - PL's pleading + specifies transaction / occurrence that is subject matter of action + spells out essential elements of PL 's COA
· … summons with notice – when summons NOT accompanied by complaint ( it m/h sufficient "notice" inscribed on face of summons or on one-page attachment (both c/b on 1 page)
· notice - abbreviated complaint containing ALL of (1 sentence each) ( nature of action + relief sought + amt of money dmgs if any (EXCEPT - wrongful death actions / personal injury actions / actions against municipalities - no damages listed)
· <> naked summons ~ lack of proper commencement ~ jurisdict. defect ( Def moves to dismiss
· serving - 
· basic points – 
· process server – m/b 18 yrs + not party to the action

· day of service – c/b any day (including a holiday) EXCEPT ( Sunday + Saturday Sabbath (BUT only if Def is a Saturday-Sabbath observer AND PL knows it – innocent service on such DEF <> defective)

· simple notice of the action – NOT sufficient (~ if no proper service but Def “finds out”)

· service w/o effective notice – ALLOWED (the converse of the above rule)

· multiple parties / co-parties – ALL get their OWN copy or service is not complete

· methods for serving - natural persons (5) – the TRADITIONAL methods
· A) personal delivery to Def –  tender DIRECTLY to Def
· complete upon - tender of summons directly to Def (Def's response time measured from date service completed) 

· remember – redelivery of process <> sufficient

· B) leave and mail – 

· requires – BOTH (
· … deliver process - to person of suitable age and discretion at Def's ACTUAL dwelling place or ACTUAL place of business 

· … mail a copy - by regular mail to Def ACTUAL place of business or LAST KNOWN residence
· suitable age and discretion ~ 15 yr old is suitable + does NOT have to be an adult 

· dwelling place – includes the outer reach of the dwelling place (~ doorman in the foyer)

· timing -  2 steps m/b performed w/i 20 days of each other + BOTH steps completed w/i 120 days of filing process 
· complete upon - 10 days after proof of service is filed ~ when Def's response time will begin to run in such cases

· Proof of service ~ affidavit by the process server describing the details of service (~ date, time, place, description of person served, mailing, etc.)

· timing of filing proof – need NOT be w/i the 120 day period

· failure to file proof of service - NOT a jurisdictional defect (<> ground for dismissal) ~ only postpones Def’s response time
· remember - order of steps <> relevant + CAN mix &  match (mail home / deliver business)
· C) affix and mail (“nail and mail”)

· requires – BOTH (
· … AFFIX process - to the door of Def's ACTUAL  dwelling place or ACTUAL place of business

· … mail a copy - by regular mail to Def at Def's ACTUAL place of business or LAST KNOWN residence

· limit – available only AFTER several attempts to deliver serve by BOTH personal delivery AND leave and mail

· timing -  2 steps m/b performed w/i 20 days of each other + BOTH steps completed w/i 120 days of filing process 
· complete upon …  same as leave and mail (see above)
· D) expedient service – ONLY if ALL of ( other methods not practicable + ex parte motion to the court for order allowing an improvised method 

· improvised method ~ some reasonable alternative appropriate in circumstances (~ service on Def's liability insurer, service via email, publication)
· E) agent SPECIFCALLY designated by Def to receive process
· e.g., - in written commercial K, party expressly specifies agent upon whom process c/b served in dispute arising from contract (NOT a generic agent / EE ( m/b specifically designated to receive service of process)

· methods for serving - natural persons – SPECIAL situations
· infants 

· ALL infants - Def's name goes on the summons BUT process is served on an eligible adult (~ parent + guardian + any person having legal custody + if married ( adult spouse residing w/ the infant)

· infants ≥ 14 yrs – serve eligible adult + serve the infant (i.e., 2 sets of papers)

· methods – ANY of the 5 methods mentioned above
· mentally incapacitated person 

· w/ a court appointed guardian – 

· generally - process must be served on BOTH the ( guardian / committee + incapacitated person

· exception - court order may dispense w/ sentence on the incapacitated person b/c they are dangerous

· no appointed guardian - Def is served in same manner as any other Def.  Court will later appoint guardian ad litem (~ guardian for litigation)
· service outside NY

· methods – same used to serve Def within NY are used when Def is located outside NY (assuming proper basis for out-of-state service)

· process server ~ 3 possibilities … 
· … anyone authorized under NY law to make service + 
· … anyone authorized to serve by laws of jurisdict. where service made 
· … any atty licensed in the jurisdiction where service made
· methods for serving – corporation (2) – 

· A) personal delivery – to ANY eligible corporate representatives 

· eligible corporate representatives (5) - officer + director + designated agent + managing agent (~ person who has general supervisor authority) + cashier / assistant cashier (BUT NOT receptionist)

· where –  anywhere in the US (SLA a basis of jurisdiction (~below) over the corp)
· service on NY Secy of State - 

· domestic or LICENSED foreign corp – personally deliver 2 copies of process to the NY Secretary of State.  (Secretary will mail one copy by certified mail to corporation at address on file in Secretary's office.)
· UNLICENSED foreign corp – BOTH ( personally deliver one copy of process to NY Secretary of State + MAIL one copy to the corp by registered mail with return receipt requested
· remember – even if Secy of State mails to unlicensed foreign corp ( dismiss for lack of proper service
· non-traditional methods of service - 

· service by FIRST CLASS mail with acknowledgment (NON-TRADITIONAL)
· procedure - mail process to Def by first-class mail + enclose two copies of statutory acknowledgment form + enclose SASE return envelope
· available for which types of Def – any EXCEPT ( infants +  mentally incapacitated w/ guardians appointed (m/b served by traditional means)

· limitation - service effective IFF Def signs AND returns the acknowledgment form to PL within 30 days after Def receives the mailed process
· complete upon - Def's posting of the signed form

· if Def <> return acknowledgment – service NOT effective + pursue service by traditional method

· location of Def – NOT relevant ( this method c/b used regardless whether Def in or out of NY

· effect of Def acknowledgment – merely acknowledges proper service ( takes issue of service out of case (NOT concession as to court’s jurisdiction)

· 3) … proper basis of jurisdiction over person / property involved (Personal Jurisdiction)
· personal jurisdiction - enables a judgment for money damages to be enforced in full

· Due Process – requires that claim arise out of conduct by Def purposefully directed toward NY such that Def should reasonably anticipate being sued in NY court (Int’l Shoe)
· available bases for personal jurisdiction 

· A) presence of Def in NY ~ personal delivery to Def while Def is physically present in NY (~even though Def may be non-domiciliary and CoA has nothing to do w/ NY)
· domestic AND licensed foreign corps - subject to personal jurisdiction in NY on any claim whatsoever, no matter where in the world the claim arose

· B) doing business in NY – relevant only to UNLICENSED foreign corps
· doing business - at time action commenced ( foreign corp’s EEs / agents ~ in NY engaging in commercial activity for corp on a regular, systematic, ongoing basis

· key factor - do they have an office in NY where EEs coming and going (mere sales / advertising of company’s products in NY <> constitute doing business in NY)
· source of claim – can arise from any of corp’s global activities (<> have to arise in NY)
· service of process – may be made ANYWHERE( corp’s “doing business” here gives PL the basis of jurisdiction
· remember – 

· “doing business” basis usually only necessary if COA arose outside NY (O/W ( long-arm jurisdiction probably available)
· can probably be used to get jurisdiction over individuals and partnerships
· C) domicile – Def ~ domiciliary of NY at time action commenced ( c/b served w/ process ANYWHERE in US re a NY action (regardless of where the claim arose)
· domicile – the one residence at which a person intends to remain indefinitely and is treated by her as principal home.  A person has only one domicile
· residence – place where person lives for fair amount of time w/ some degree of permanence
· D) long-arm jurisdiction – 

· requires – claim has some connection to NY

· jurisdiction – is claim specific 
· exists if - case arises out of ANY of 5 categories of NY-related activity …

· 1) transaction of business by Def in NY – 
· generally - irrespective of fact that Def <> doing business in NY + sufficient if only substantial negotiations took place in NY (~ K NOT signed in NY)
· excludes - one telephone / mail order to NY entity by out-of-state buyer
· 2) K made outside NY where Def agreed to supply goods or services in NY 
· generally - must be economically significant (e.g., agreement by Def to ship a sizeable quantity of merchandise to NY)

· excludes - promise to pay money  (~not a K to supply goods or services in NY b/c money is not a good / service)
· 3) Def tortious act within NY
· e.g., - in NY ( drive negligently + make fraudulent statements + assault
· excluded – defamation claims (LAJ arises only under 1 & 2 above)

· 4) Def tortious act outside NY causing injury in NYPLUS other link
· injury in NY – consider …

· … injury must originate in NY (not enough to suffer while in NY) 
· … for commercial tort ( NY is injury situs only if PL suffers direct financial effects in NY
· commercial tort ~ fraud, conversion, theft of trade secret

· direct financial effects ~ loss of NY customers / sales (ignore loss in other states EVEN if PL ~ NY corp)

· other link- where ANY of  Def …
· … regularly does / solicits business, or engages in any other persistent course of conduct in NY 
· … derives substantial revenue from goods used / consumed or services rendered in NY 
· … expects / should reasonably expect acts to have consequences NY AND derives substantial revenue from interstate or international commerce

· exception (to last pt) – physician’s medical services are inherently local to the place provided (even if attracts out of state patients whose injury later appears in NY)

· excluded – defamation claims (LAJ arises only under 1 & 2 above)

· e.g.,- Def manufactures defective product in Wisc. and it explodes in NY

· 5) Def's ownership, use or possession of real property in NY
· applies – to all types of claims (breach of K + torts + etc.)
· serving process - PL must use the same methods of service on Def outside NY as would be used for service inside NY
· remember – 

· LAJ applies to – all types of Def (corp, individuals, etc.)

· acts giving rise to jurisdiction – c/b performed by Def or by her agent / EE + agent's acts in NY will subject the agent herself to jurisdiction

· if Def dies – Def estate representative can be served outside NY
· in essay question  - 

· FIRST - discuss whether plaintiff can establish jurisdiction under any NON-long-arm categories (NEVER jump to long arm)

· SECOND - discuss whether facts of PL 's case fall within one or more of the long-arm categories. (NEVER stop when find jurisdiction earlier)

· THIRD - briefly discuss whether the particular assertion of jurisdiction would satisfy constitutional due process
· policy – LAJ ~ based on minimum contacts standard for jurisdiction + other bases of jurisdiction differ b/c doesn't matter where the claim arose for them
· E) non-resident motorist statute - confers personal jurisdiction over an accident claim arising from non-domiciliary motorist's ownership OR use of an auto on a NY roadway
· service of process – BOTH ( personally serve one copy on the NY Secretary of State + mail second copy to Def by CERTIFIED mail to Def's out-of-state-residence

· owner v. user - NRMS confers jurisdiction over owner whenever car is driven in NY w/ permission of the owner
· F) consent ~parties to K consent in advance to NY personal jurisdiction in forum selection clause
· enforceability of clause ~ enforceable ABSENT any of ( fraud, overreaching, or unreasonableness
· G) matrimonial jurisdiction ~ via the long arm matrimonial statute
· applies to – Def spouse for monetary support
· requires – action re monetary support from Def spouse + PL spouse is NY resident OR domiciliary + some recognized connection to NY + meet durational residency PLEADING requirement
· recognized connection – ANY of ( matrimonial domicile in NY prior to separation + Def abandoned PL in NY + Def's monetary obligation accrued under an agreement executed in NY + Def's monetary obligation accrued "under the laws of NY."

· durational residency - a statutory condition precedent (~ part of the substance / merits / pleading requirement) of matrimonial action) ( PL’s complaint MUST allege satisfaction of ANY 1 of following…
· BOTH parties ~ current NY residents (at time action commenced) + grounds for the matrimonial action arose IN NY 

· EITHER party ~ 1 yr NY resident (for continuous period ≥ 1 yr IMMEDIATELY prior to action) + NY has prior link to marriage 
· prior link – ANY of ( marriage occurred in NY + NY was matrimonial domicile at some point + grounds for action arose in NY
· EITHER party ~ 2 yr NY resident (for continuous period ≥ 2 yrs IMMEDIATELY prior to action) 

· failure to plead adequate durational residency ( motion to dismiss for failure to state COA

· service of process – m/b personal service UNLESS court order allows leave & mail OR nail & mail
· Venue
· generally
· deals w/ which court is proper + PL chooses venue and specifies it in the summons 
· proper venue

· action re title / possession of R/E ~ NY county where real property located

· other actions ~ any county in NY in which ANY party resides at time action commenced
· resides - not place tort occurred / K signed + if no party resides in NY ( any county in NY is proper venue
· improper venue

· effect - NOT a jurisdictional defect ( NOT basis for dismissal
· remedy - Def serves demand for change to proper county (designated by Def) w/ or before the ANSWER

· if PL consents ( change of venue to proper county is automatic

· if PL objects / does not respond ( Def must make motion (~ granted if PL chose improper county AND Def chose a proper county)
· discretionary change of venue

· basis – EITHER ( convenience of material witnesses + reason to believe that impartial trial not possible in the proper county
· requires – motion by EITHER party requesting the change 
· Pleadings 

· generally 

· pleadings ~ formal written allegations by the parties of their respective claims and defenses

· counterclaim - Def asserts in the answer

· cross-claims ~ asserted in Def’s answer + against other Def + c/b based on any  type of claim that Def has against other Defs
· reply ~ PL’s pleading in response to a counterclaim (  consists of denials and affirmative defenses

· If no counterclaim ( PL cannot serve a reply without court permission
· interlocutory papers – all itigation papers after PL service of process (~ answer, motions, …)

· general service issues
· pleadings - each party must serve a copy of her pleading on all other parties who have appeared 
· interlocutory papers

· allowed methods - via regular mail (most common) + personal delivery + fax IFF party receiving paper has so consented + overnight courier
· timing- deemed made upon mailing + where period prescribed by law is measured from service of paper BUT service is by mail ( five days added to period (BUT not for Def’s answer)
· Defendant’s Response
· responses to summons and complaint
· time limits– (???)

· Def served by PERSONAL DELIVERY IN NY ~ 20 days from delivery

· Def served by FIRST CLASS MAIL plus ACKNOWLEDGMENT ~  20 days from mailing the acknowledgement

· all other service - 30 days after service complete
· possible responses -  
· 1) corrected motion - motion for more definite statement (~ due to uncertainty of original complaint) OR to strike unnecessary prejudicial matter from the complaint
· 2) answer ~ admits / denies allegations and sets forth preferment of defenses  

· affirmative defenses – if  not raised in the answer are waived (~ subject only to amendment of the Def pleadings)
· 3) motion to dismiss (pre-answer) – 
· grounds – ANY of … (DOWNFALL) ( 

· D - documentary evidence as the basis for a defense, e.g., mortgage, deed or K

· O - other action pending between the same parties on same cause of action

· W - want of capacity (of PL)  ~ e.g., PL is an infant suing without a proper representative, or PL as beneficiary is suing on behalf of a trust (only the trustee has capacity)

· N - non-joinder of necessary party (most parties are NOT necessary BUT e.g., co-maker of a promissory note)

· F - failure to state COA - motion is directed to the substantive insufficiency of the complaint on its face (~ even if all of the allegations are deemed to be true, the substantive law does not recognize a cause of action) ( 

· standard - PL entitled to every favorable inference that can be drawn +  motion s/b denied if there is any basis for relief under the substantive law

· A - affirmative defenses - ~ SPARERIBS … 

· S - statute of limitations
· P - payment
· A  - arbitration & award – judge we already went to arbitration + here it is (NOT – judge the K clause requires us to go to arbitration)
· R - res judicata
· E - estoppel (collateral)
· R - release
· I - infancy of Def (the moving party)
· B -  bankruptcy discharge
· S - statute of frauds
· L - lack of in rem or quasi in rem jurisdiction - This category includes ( lack of proper commencement + improper service + lack of proper basis of jurisdiction

· L - lack of subject matter jurisdiction
· procedural issues - 

· motion is made BEFORE service of the answer

· making the motion extends Def's time to answer (if motion denied ( Def must serve answer w/i 10 days)

· Def can save the defenses and place them in the answer
· Def can make only one 3211 motion prior to serving answer 

· waiver - pre-answer motion to dismiss for 3211 grounds does NOT preclude raising other 3211 grounds in the answer EXCEPT for lack of personal jurisdiction (( improper service, et al m/b raised in any pre-answer motion that is made)

· required follow-up - objection for improper service is waived if Def <> make follow-up motion for summary judgment on this ground w/i 60 days after serving the answer (BUT the 60-day time limit does NOT apply to claim that court lacks basis of personal jurisdiction)
· omissions from answer – affirmative defenses not raised in 3211 motion or the answer are deemed waived ( only hope ~amend answer

· 3 defenses NEVER waived (even if excluded from answer) ~ non-joinder of necessary party + failure to state COA + lack of SMJ
· defenses denied in motions – CANNOT be raised in answer (rule of the case)

· response to summons with notice

· need BOTH ( notice of appearance + demand for complaint 
· notice of appearance - 1 piece of paper announcing counsel
· demand for complaint - NOT an appearance BUT avoids default / postpones appearance

· time limits - 

· for Def - same as for  summons and complaint (above)
· effect on PL – Def service of either requires PL to serve complaint w/i 20 days

· if PL timely serves complaint ( Def has 20 days from such service to EITHER ( serve answer OR make pre-answer motion to dismiss / corrective motion

· if PL <> timely serve complaint ( Def may move to dismiss for PL’s noncompliance (~ neglect to prosecute)
· to rebut – PL must show BOTH ( reasonable excuse for delay + affidavit of merit signed by client (~showing case has merit justifying not being bounced from court) 
· affidavit of merit - must come from someone w/ personal knowledge of the COA ~ client 

· waiver - Neither demand for the complaint nor notice of appearance is waiver of jurisdictional objections (~ personal jurisdiction)

· amendment of pleadings

· as a matter of right - each party ~ entitled to amend her pleading once (w/o judicial permission)
· content - anything that c/h/b in the original
· timing – 

· PL - can amend complaint any time up to 20 days after Def serves the answer

· Def - can amend answer up to 20 days after Def serves the answer
· motion for leave to amend – when period for free amendment expires OR party already used free amendment ( decision to permit an amendment lies in court’s discretion per the following …
· … generally – amendment allowed SLA opponent suffers no incurable prejudice
· … to challenge ( opponent has Burden of showing has suffered detrimental change in position as a result of delay in amendment

· detrimental change in position ~ loss of evidence + witnesses have died + proposed amendment has no merit

· … in practice - courts ~ forgiving and allow motion on amendment
· 3rd Party Practice, Contribution and Indemnification
· jt & several liability 

· PL recovery - limited to amount of award + may seek to collect from any Def
· Impleader
· generally - procedural device used by Def to join another party alleged t/b liable in whole / part to Def for damages that Def may have to pay PL 
· procedure - 

· 1) Def files - summons and third party complaint w/ county clerk AND pay the fee
· 2) Def serves - summons / third party complaint / ALL prior pleadings on TPD w/i 120 days of filing + PL ALSO entitled to copy of all papers served on TPD

· 3) TPD serves - third-party answer on Def, PL and all other parties who have appeared (~ under same time limit that would apply to ordinary Def)
· 4) PL may amend – complaint to assert claim directly against TPD (~ no need for judicial permission if amended w/i 20 days after being served w/ TPD answer)

· remember – PL benefits (for SOL purposes) from relation back of interposed complaint against TPD (~ treated as if interposed on date Def filed impleader papers SLA PL’s claim is based on the same facts as the impleader claim )

· Indemnity

· effect – allows party to shift 100% of the responsibility  to another party
· arises - …
· … by contract – e.g., in construction K, subcontractor may agree to indemnify general contractor
· … implied-in-law-indemnity – EITHER …
· products liability - retailer held liable for selling defective product entitled to indemnity from manufacturer

· vicarious liability situations - e.g., in NY, owner of car is vicariously liable for damages caused by negligent driving of any person to whom owner gave permission + owner who pays victim ~ entitled to indemnity from driver

· Contribution 

· generally - involves a sharing of the loss / apportionment among multiple tortfeasors who are all actual participants in the tort
· purpose - mitigate harshness of joint and several tort liability
· arises when - TPD breached tc "
The general rule is that a right to contribution exists whenever TPD breached  " \l 5a duty in tort which contributed to or aggravated the damages for which Def may be held liable to PL (~ so TPD may be liable to Def even if no liability to PL)
· MBE - TPD never has right to contribution from ER in workers comp action
· NY distinction – 

· worker’s comp cases  (~ EE injured on job CANNOT sue ER b/c workers’ comp law + EE can sue TPD) ( TPD barred from seeking contribution from ER UNLESS PL EE sustained a grave injury
· grave injury - death; total loss of an arm, leg, hand, foot, nose, ear or index finger; total loss of multiple fingers or toes; paraplegia or quadriplegia; severe facial disfigurement; total deafness or blindness; or brain damage causing total disability

· TPD liability for contribution extends to – ALL injuries proximately flowing from the accident (~ including subsequent medical malpractice)
· limit (MBE) – contribution NOT available where nature of conduct is intentional wrongdoing 
· NY distinction – ALLOWS contribution in all tort cases (including intentional torts)
· how claimed – in one of 3 ways …

· … if PL originally joined tortfeasors as co-Defs ( they assert cross-claims against each other

· … if PL omits a tortfeasor ( a Def can implead the outsider as TPD

· … tortfeasor may sue TPD (in a separate action) ( SOL ~ 6 yrs from payment of judgment

· remember – 

· findings of fact and % of fault NOT binding on co-Def in separate action

· party CANNOT use collateral estoppel against another who was not a party to the earlier action (co-def needs day in court ( entire case is re-litigated)
· allocation methods – 
· equal shares (minority view) – amount of contribution ~ always equal in amount
· comparative degrees of fault (majority / MBE + NY) - amount of contribution ~ excess actually paid by him over and above his equitable share of judgment
· cost of insolvent TPD ~ is born by the Def who paid the PL (( other TPD from whom contribution is sought cannot be required to pay more than their equitable share)
· Settlements in Cases w/ Multiple Tortfeasors

· effect - 
· on PL’s judgment - any eventual judgment against non-settling tortfeasor m/b reduced to take account of a settlement (~ b/c law prohibits excess recovery)
· reduction formula –reduce judgment by LARGER of ( amount of settlement + settling tortfeasor's equitable share of the fault
· on liability of co-Def – NONE - pre-trial release of one joint tortfeasor in partial satisfaction of claim <> discharge liability of other tortfeasors
· on Def claims for contribution – EXTINGUISHED – c/n/b asserted BY / AGAINST settling tortfeasor (~ settlement buys total peace from / foregoes all contribution claims)
· on Def indemnity claims – ALLOWED (<> extinguish claims for INDEMNIFICATION by / against a settling tortfeasor)
· CPLR Art. 16 (NY rule modifies J&S liability)
· goal - alleviate harshness of NY J&S rule against municipalities
· rule - joint tortfeasor whose fault is 50% or less ( NOT required to pay PL more than tortfeasor’s equitable share of PL non-economic damages
· economic dmgs ~ the hard stuff - easy to establish + jury just adds up numbers (look at FMV)
· non-economic dmgs –the soft stuff – no way to definitively quantify (~ pain & suffering + emotional disturbance + loss of consortium)
· exclusions – economic damages + intentional tortfeasors +  releasing hazardous substance into enviro + drivers & owners of motor vehicles OTHER than police and fire vehicles (huge)
· intentional tortfeasors – if some non-intentional tortfeasors ( only intentional ones get full J&S (negligent actors still benefit from Art. 16)
· effect - reduces PL’s rights against Def under J&S liability + NOT directly affect Def’s right to contribution / indemnification + BUT Def’s need for contribution ~ reduced where own liab is limited by Art. 16
· analysis – J&S Liability ( Article 16 ( Exceptions ( J&S Liability
· remember – have to separate out each award by category
· Motion Procedure
· motions on notice
· generally - 
· why used - must give other side notice before seeking motion ( motion on notice gives adversary opportunity to be heard in opposition
· papers served - notice of motion ( “what I want”) + affidavits / memo of law (“why I’m entitled …“)

· timing – motion is “made” when papers are served + moving party must serve the motion papers on the opponent at least 8 days before the return date (13 days if served by regular mail)
· return date – date on which motion papers presented to court +  measure the notice period from this date + all motion papers (of both parties)  m/b filed w/ court no later than return date + court begins decision-making process on this date
· order to show cause – an alternative to motion on notice
· generally - preliminary order + signed by a judge + directs adversary to "show cause" (on a date specified by the judge) why motion should not be granted 
· effectively – judge (rather than the party) is giving the notice of motion
· goal – restrain opposing party from making papers inaccessible BEFORE notice / required to produce
· applies in – 3 possible situations … 
· … statute governing the particular motion may require it
· … a means of accelerating the return date where exigent circumstances make the usual 8-day advance notice too long to wait for judicial assistance (~ judge can specify return date shorter than the standard 8 days)

· … Judge can grant immediate stay of proceedings or a temporary restraining order
· procedure - moving party drafts / submits order to show cause to judge + judge sets return date and specifies method of service on adversary + signed order  & underlying motions served on opponent + opponent may submit opposition papers by the return date
· the deciding order

· generally - court's decision m/b embodied in written ORDER signed by court + prevailing party serves copy of order on losing party
· remember - have to serve EVEN if judge sends the order to both parties (notice <> sufficient)
· effect of service ( gives order effect + starts time to appeal order 

· appeal of orders (NY rule) - party CAN appeal from interlocutory orders ( party must serve & file notice of appeal w/i 30 days after service of interlocutory order w/ notice of entry
· interlocutory order – order before the final judgment that does NOT end the case
· note - FRCP is much different ( have to wait to appeal until final judgment
· ex parte motion

· generally - motion in which no advance notice is given to the adversary (w/o opportunity t/b heard) 
· requires – express statutory authority (ASSUME motion m/b made on notice UNLESS prof said O/W)
· remedy to an aggrieved opponent – motion to vacate (appeal allowed only for denial of such motion)
· Motion for Summary Judgment
· generally
· purpose – enable party to show (before trial), that (though pleadings may be facially sufficient), there is no genuine issue of material fact requiring a trial (~ reasonable persons cannot differ)
· procedure - after service of the answer ( either party can move for summary judgment re any claim / defense asserted in the pleadings

· time limit – 

· 1st time to move – after answer served

· last time to move – up to 120 days after note of issue filed UNLESS good cause exists O/W
· BOP – 

· … moving party ~ submit evidence ~  affidavits (~by people w/ knowledge of the facts)  / documentary evidence / discovery materials

· … refuting party ~ produce evidence showing there exists triable issue of fact (~ CANNOT simply rely on allegations in pleading or a denial)  OR ask for continuance 
· standard - court reviews all of the evidence in the record, regardless of which side submitted it

· boomerang effect - court may grant summary judgment to the opponent (rather than movant) even if opponent did not make a cross-motion

· partial summary judgment – where court finds only triable issue of fact is the amount of damages

· BAR Tip - discuss the elements of the underlying COA

· pre-answer motion for summary judgment

· available in – 2 situations …
· … pre-answer motion to dismiss for failure to state a cause of action - can be CONVERTED BY THE COURT into summary judgment ~ decides case on basis of the facts rather than on the face of the pleadings
· requires – parties submitted factual affidavits w/ motions + court gives advance notice to parties of the conversion

· … motion for SJ in lieu of a complaint – 
· available in - 2 types of actions (b/c prima facie valid) …
· … COA based on instrument for payment of money only (promissory note / check BUT NOT K b/c some conditions exist)

· … action on out of state judgment

· procedure - after filing process with court ( PL serves Def with summons / notice of motion for summary judgment / supporting documentation and affidavits
· minimum advance notice for return date - can be no sooner than D’s time limit for appearance in an action (~ 20 days if served D personally in NY / 30 days for all other methods)

· Provisional Remedies

· generally
· benefit - provide a measure of security to PL for the ultimate enforcement of a potential judgment
· court order – is REQUIRED for all EXCEEPT notice of pendency
· application - court’s apply a rule of strict construction w/ respect to provisional remedies b/c of their potentially drastic nature

· multiple available remedies ( court can require PL to elect which remedy to pursue / forego others
· attachment

· benefit - provide security for the enforcement of a money judgment
· how - PL obtains order of attachment from court / gives it to NY sheriff + who levies upon NY property of Def + levy imposes a lien on the property AND operates as injunction against transfer of Def’s interest ( gives PL security interest in the property superior to that of any subsequent lien holder
· levy issues  – 
· on R/E - file order of attachment w/ county clerk in county where R/E located

· on personal property – EITHER ( actual seizure (uncommon) + constructive seizure by which sheriff delivers order of attachment to garnishee
· personal property on which levy c/b made - tangible personal property OR intangible personal property (~ debt owed to Def by a bank)

· available when – BOTH ( PL seeks monetary dmgs (BUT OK to join other claims seeking equitable relief) + EITHER …
· … Def ~ unlicensed foreign corporation or non-domiciliary of NY OR
· … Def about to conceal / remove assets from NY with intent to defraud creditors or frustrate enforcement of judgment (BUT m/b MORE than simple removal of assets)
· procedure – PL motion must include ALL of ( grounds for ht relief + probability of success on the merits (~ affidavit of someone w/ personal knowledge) + undertaking (~ post bond to indemnify Def if lose)

· SKIPPED – see outline for more info re motion

· preliminary injunction

· benefit - maintain the status quo while an action is pending
· available when – BOTH ( equity action + EITHER PL seeks permanent injunction OR Def threatens to harm PL interest in the subject matter

· remember – m/b seeking MORE than just monetary dmgs

· procedure – 
· 1) PL motion must include ALL of ( grounds for equitable relief + probability of success on merits + post undertaking 

· 2) PL requests TRO to obtain immediate injunctive relief pending motion for prelim injunction

· temporary receivership

· effect - person appointed by the court to manage Def property pending outcome of an equity action in which property is the subject of the action
· available when - BOTH ( PL asserting equity claim in which specific property is subject matter of the action + danger that Def will injure / destroy value of the property while the action pending

· remember – m/b seeking MORE than just monetary dmgs

· procedure – PL makes motion on notice
· seizure of chattel

· effect – sheriff seizing the chattel retains custody ("impoundment"); OR O/W (if the chattel ~ lost or destroyed while action pending) ( judgment limited to monetary value of chattel
· benefit - insure enforcement of judgment awarding possession of chattel to PL
· available when – replevin ~ action seeking to recover possession chattel
· ex parte motion – ALLOWED if BOTH ( show threat of immediate loss of chattel + PL makes follow-up motion by OTSC w/o 5 days of seizure to confirm ex parte order (~ to satisfy D/P)

· procedure – show BOTH – probability of success on merits + undertaking
· notice of pendency (~ Lis Pendens)
· available when – BOTH ( equity action + judgment will directly affect title / possession / use of R/E
· effect - gives record notice to any potential buyers or mortgagees that any interest they acquire in the property will be subordinate to that of the PL
· statutorily required – in mortgage foreclosure
· effective for – 3 yrs after filing + 3 yr extension IF PL moves therefore prior to expiration of initial 3 yrs (if expires ( PL cannot acquire another notice of pendency for the same COA)

· procedure - PL files notice of pendency with County Clerk of NY county in which R/E located (may be filed w/o a court order)
· remember – NO undertaking is required ( Def remedy for wrongly filed notice ANY of ~ motion to cancel notice + sanctions / money damages
· Trial Procedure 

· general procedures
· getting on trial court calendar – either party files note of issue w/ court and serve copy on all other parties
· jury issues
· who has right to a jury trial – 

· in CIVIL cases – ANY of ( actions seeking solely money damages + replevin action + claim to real property + annulment of a marriage + divorce action on the issue of grounds for divorce (~ adultery, etc)
· in CRIMINAL cases - ??

· how to claim the right - 

· Party who files note of issue - makes demand for jury in note of issue + if filing party <> ask for jury in note of issue ( waives right to it
· other parties - if party filing NOI has not demanded ( other party must file own separate demand AND serve copy on all of the partie
· civil jury – consists of 6 jurors + 5/6 jury decision is valid (need not be unanimous)

· Estoppel

· Res Judicata (claim preclusion)

· purpose - avoidance and prevention of re-litigation of the same claim
· NY - uses the transactional approach to claim preclusion ( when claim against Def is brought to final judgment on the merits ( ALL other claims by PL against that Def are barred if arise from same transaction (EVEN if based on different theories or seek different remedies
· collateral estoppel (issue preclusion)
· purpose - bars re-litigation of the same issue (much more narrow)
· rule - re-litigation of specific fact issues decided in prior proceeding ~ NOT allowed if show ALL of ( …

· … issue in former and current proceeding is identical

· … issue was necessarily litigated and decided in the former proceeding

· … party against whom issue preclusion is asserted had full and fair opportunity to litigate the issue in the former proceeding (this is the key)
· remember - issue preclusion not available against someone who was not a party in the prior action
· Special Proceedings

· generally

· speedy / streamlined procedure (akin to motion practice) 
· purpose ~ to obtain a judgment as a final resolution of a dispute
· e.g., - probate of a will; election disputes; summary proceeding by a landlord for eviction; dissolution of a corporation; habeas corpus; enforcement of an arbitration agreement; CPLR Article 78 proceeding
· pursuit of a remedy by means of a special proceeding - requires specific statutory authorization

· erroneous use of special proceeding – remedy id conversion (NOT dismissal) SLA as proper jurisdiction over parties

· procedure

· 1) filing - PETITIONER (the party with grievance)  ( files petition (similar to the complaint) w/ county clerk + pay for index number
· 2) service – of petition AND notice of petition on RESPONDENT (person from whom relief sought) w/i 15 days after expiration of SOL for the special proceeding by any method used to serve process 
· notice of petition - advises the respondent to serve answer  and appear on the specified return date for the hearing
· deadline for answer – c/b NO SOONER than 8 days AFTER service of the petition (if petitioner needs sooner ( initiate Special Proceeding by OTSC)
· 3) affidavits – usually served in support of, and in opposition to, the petition + submitted to court on return date for decision by the court
· Arbitration

· generally

· private procedure + based on contract + for the binding resolution of disputes
· parties may agree to submit any existing or future dispute to arbitration

· standards - arbitrators NOT bound by substantive law OR rules of evidence
· public policy  strongly FAVORS arbitration b/c frees up the S/C
· judicial intervention
· threshold issues (5)

· 1) Did the parties agree to arbitrate? – agreement m/b in writing BUT need not be signed + agreement need not be mutual (~ may give one party right to go to arbitration) + m/b clear, express, & unequivocal
· 2) Is the dispute within the scope of the arbitration clause? – Ks often use very BROAD clause that sends virtually everything to arbitration

· 3) Is the arbitration clause valid? - public policy favors BUT fraud / duress / coercion can make invalid

· 4) Is there an EXPRESS condition precedent to arb., AND has it been complied with? 

· 5) Statute of Limitations
· judicial challenge to arbitration - bring threshold issues to court’s attention 

· always – opponent to arbitration must challenge the arbitration clause itself (not the overall K) (~ if a party alleges fraud ( court reviews arbitration clause for fraud (NOT broader K))
· in pending action – move for stay of action and to compel arbitration (???)
· proponent serves notice of intention to arbitrate - opponent must seek judicial protection by commencing a special proceeding for stay of arbitration ( raise the 5 questions above in the special proceeding & ask court to determine that should not go to arbitration 

· time limit -  20 days from receipt of notice of intention to arbitrate ( operates like SOL and CANNOT be extended
· judicial review of arbitration AWARDS – only 3 grounds for reversal …

· … corruption / fraud / misconduct in the arbitration proceeding

· … partiality / bias of arbitrator chosen to be neutral – BUT has to be a STRONG showing of bias

· … arbitrator exceeded authority (almost always a loser b/c arbitrator usually has virtually unlimited power)

· NY EXCEPTION – arbitrator cannot award punitive damages
· Art. 78 Proceedings

· generally

· authorize a special proceeding for judicial review of action (or inaction) by governmental or quasi-governmental (~ corporation) officers or bodies of any kind
· grounds for proceeding (4)
· 1) mandamus to compel - compel performance of an act required by law (~ an act as to which NO discretion is involved ~ e.g.,  city clerk refuses to issue a marriage license)
· remember – corp is subject to madamus to compel (~ annual meeting of S/H)
· 2) prohibition - proceeding to stop judicial officer from exercising power grossly exceeding her lawful jurisdiction
· remedy for non-grossly excessive authority ~ simply an appeal
· 3) certiorari - proceeding to challenge results of "trial-type" hearing conducted by administrative agency
· trial-type – where testimony taken under oath with right of cross-examination
· standards for court review - was agency’s determination supported by SUBSTANTIAL evidence
· 4) mandamus to review - proceeding to review any administrative action not covered by categories 1-3 (~ most often used to challenge an agency determination made without a trial-type hearing)
· remember - certiorari and mandamus are essentially the same standard – BUT make sure use correct terminology to get the points on the BAR
· procedure

· forum – Art. 78 proceeding ~ brought in S/C

· SOL – 4 mos running from petitioner’s receipt of action being challenged

· possible relief - declaratory + injunctive + damages (BUT only if incidental to the main relief)
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