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· Overview

· Topics Not covered in outline - Procedural considerations + Burdens of Proof + Presumptions + Judicial Notice + Real Evidence
· why - rarely examined + should know it by watching TV
· Very heavily covered – relevance + witnesses + hearsay
· Minor topics covered – authentication + best evidence rule + privileges
· NY – based on C/L + does not have evidence rules 
· Preparation – read materials lightly + memorize outline

· Relevance
· defn – if it has any tendency  to make a material fact more probable or less probable than would be the case without the evidence.
· rule – All relevant evidence is ADMISSIBLE, UNLESS (a) EXCLUSIONARY RULE applies, or (b) court makes a discretionary determination that the probative value of the evidence is substantially outweighed by pragmatic considerations 
· pragmatic considerations ~ danger of unfair prejudice + confusion of issues + misleading the jury + undue delay + waste of time + unduly cumulative
· on the exam – balance already struck + we just apply the basic rule with these considerations

· Similar Occurrences
· rule - if evidence concerns a time / event / person other than that involved in the case ( evidence is <> admissible (~ Probative value is usually outweighed by pragmatic considerations - e.g., weak relevance, danger of confusion, misleading the jury, time-consuming.  
· exceptions –   key question … for what purpose is evidence being offered?
· i) plaintiff’s accident history – admissible if EITHER ( evidence of fraudulent scheme / purpose + the cause of plaintiff’s damages is in issue (~ pre-existing condition)

· ii) similar accidents caused by same event / condition – other accidents involving same instrumentality or condition, and occurring under substantially similar circumstances may be admitted for 3 potential purposes ( show existence of dangerous condition + causation + prior notice to Def
· iii) intent is in issue – similar occurrence allows inference of intent from prior conduct
· iv) comparable sales on issue of value – 

· v) habit – admissible to infer how the person (or business) acted on the occasion at issue 
· NY distinction – 

· Business, trade or profession - habit of person / organization in context of business / trade / profession is admissible
· Personal habit on issue of due care in a negligence case – NOT admissible

· Personal habit in use of product – admissible IFF in products liability case where issue is how PL used product under her exclusive control (theory ~ fewer variables at play)
· habit - 2 criteria ~ frequency (~ “always”, “invariably”, ”automatically” , “instinctively”) + particularity (m/b specific) ~ repetitive response to a particular set of circumstances 
· remember - character evidence (~ person’s general disposition or propensity) is usually not admissible to prove conduct on a particular occasion
· vi) industrial custom as SoC - Evidence as to how others in the same trade or industry have acted in the recent past may be admitted as some evidence as to how a party in the instant litigation should have acted
· Policy Based Exclusions
· liability insurance – evidence thereof NOT admissible to prove (absence of)  fault or ability to pay (BUT may be allowed for some other purpose ~ ownership / control, location if controverted by Def, impeachment of witness re bias / interest) 

· subsequent remedial measures – 

· federal rule – NOT admissible for proving negligence / culpable conduct / product defect / need for warning (BUT may be admissible for other purpose ~ ownership / control / feasibility if controverted by Def)

· NY distinction – Federal rule plus if admissible ALL of ( products liability case + for manufacturing defect + S/L  applies 

· policy ~ mfr of mass goods w/n/n/b influenced by rule of evidence + in interest to make Δ anyway to avoid mass liability 
· effect - change in mfr process gives rise to inference that was changed to fix a prior problem
· settlement - 

· civil – 

· evidence of a settlement (compromise) or offer to settle a disputed claim <> admissible to prove liab or weakness of a party’s case (Policy ~ to encourage settlement)

· disputed claim – exclusionary rule <> arise until exists re EITHER claim’s (i) validity or (ii) amount
· exception - evidence of settlement may be admissible for purpose of IMPEACHMENT of a witness on the ground of BIAS
· statement of fact - made in the course of settlement discussions of a disputed claim are <> admissible
· criminal – NONE of following are admissible ( offer to plead guilty + withdrawn guilty plea + plea of nolo contender + statement of fact made during any of such plea discussions
· NY distinction – w/d guilty plea is admissible in subsequent civil litigation on same facts

· remember – guilty plea (not w/d) is admissible in subsequent civil litigation based on the same facts under the rule of party admissions
· offer to pay medical / hospital bills – inadmissible to prove liability (policy ~ encourage charity)

· Character Evidence

· defn - person’s general propensity or disposition, e.g., honesty, fairness, peacefulness, or violence.
· potential relevance – character is material element + prove conduct in conformity w/ character  + impeach credibility

· rules of admissibility - 

· criminal – 
· defendant – Evidence of the defendant’s character to prove conduct in conformity is NOT ADMISSIBLE DURING THE PROSECUTION’S CASE-IN-CHIEF (b/c danger of jury misuse of evidence)
· exception - during the defense, DEFENDANT may introduce evidence of relevant character trait to prove conduct in conformity, thereby opening the door to the prosecution.
· introduce ~ Def may only introduce thru character witness testifying ONLY re reputation & opinion 

· NY distinction – testimony may only be re reputation 
· relevant character trait ~ m/b relevant to the type of crime in the Case

· opening the door – prosecution may rebut by ANY of …

· 1) cross-examining defendant’s character witnesses with “Have you heard” / “Did you know” questions about specific acts of the defendant that reflect adversely on the particular character trait that defendant has introduced (prosecution must have good faith basis for the question); purpose: to test / impeach character witness’ knowledge (New York:“ Have you heard” questions only – b/c character witness can only speak re reputation)
· 2) calling its own reputation or opinion witnesses to contradict defendant’s witnesses.  (New York: reputation only)
· 3) New York only - by proof of convictions that reflect adversely on the character trait in issue.
· LIMITATIONS – prosecution must take answers given ( c/n prove bad acts / arrests (b/c collateral) + mere testimony of Def <> open the door (must call a character witness)
· victim (Self defense case) – 

· Federal - Criminal defendant may introduce evidence (~ ONLY reputation / opinion) of victim’s violent character to prove conduct in conformity (~ to infer that the victim was the first aggressor) BUT this opens door re Def character

· proper method - character witness testifies to victim’s reputation for violence and may give opinion
· prosecution rebuttal - evidence of victim’s good character + proof of defendant’s character for violence

· NY distinction – Def cannot introduce any character evidence re victim (even if raise self defense / claim victim struck first)

· BUT note (Fed & NY) – Def may show awareness of victim’s violent reputation or prior specific acts of violence in support of Def state of mind – fear / negating mens rea – to infer that acted reasonably in responding to the victim’s aggression

· victim – sexual misconduct case – 

· rape shield law (Fed & NY same for Bar) – following NOT admissible ( opinion / reputation of Victim’s sexual propensity + evidence of specific sexual activity (excluded for both Civil & Criminal) 
· exceptions – specific victim behavior that proves other source of semen / injury + activity w/ Def where issue consent raised + where exclusion would violate Def Constitutional rights
· civil - 

· rule – character evidence <> admissible to prove CONDUCT IN CONFORMITY (even where case based on Criminal conduct)
· exceptions – only 2 ~ where character is element of claim / defense ~ negligent hiring entrustment + defamation
· remember – no break to Def in civil case re admission of character evidence
· Evidence of Other Crimes

· rule - Other crimes or specific bad acts of defendant <> admissible during the prosecution’s case-in-chief if only purpose ~ prove conduct in conformity ( ~ because of defendant’s bad character he is more likely to have committed the crime currently charged)

· exception – if other crime shows something about crime charged ~ MIMIC (Motive / Intent / Mistake or accident (absence of) / Identity / Common scheme or plan) 
· method of proof – by conviction of Def + evidence proving crime occurred under the conditional relevancy standard + 

· conditional relevancy standard – prosecution produces sufficient evidence from which a reasonable juror could conclude that defendant committed the other crime.  Jurors only have to be convinced by a preponderance that the other crime occurred.  (Reasonable doubt applies only in the trial on that crime)

· NY distinction – proof for Identity category (unique MO, etc.) requires clear and convincing evidence (no ruling on other categories)

· consider – upon Def request ( prosecution must give pretrial notice of intent to introduce MIMIC evidence + court must also weigh probative value vs. unfair prejudice and give limiting instructions if MIMIC evidence is admitted + MIMIC applies for both civil and criminal cases + If a MIMIC category is satisfied, prosecution may use other-crimes evidence as part of its case-in-chief + MIMIC evidence is not dependent on defendant’s introduction of favorable character evidence. 

· Evidence of Other Sexual Misconduct

· Federal only - in a case alleging sexual assault or child molestation ( PRIOR SPECIFIC SEXUAL MISCONDUCT of Def ~ ADMISSIBLE as part of the case-in-chief of the prosecution (in a criminal case) or of the plaintiff (in a civil action) for ANY relevant purpose, including DEFENDANT’S PROPENSITY FOR SEX CRIMES, i.e., conduct in conformity with character. (Congress notes high probability of recidivicism)
· Writings
· 3 main issues – authentication + Best Evidence Rule + hearsay
· Authentication

· rule - If the relevance of a writing depends upon its source or authorship, a showing must be made that the writing is authentic (genuine), i.e., that it is what it purports to be
· methods of authenticating – witness personal knowledge / observation + proof of handwriting + ancient document rule + solicited reply doctrine
· proof of handwriting – ANY of ( lay opinion (familiarity from experience in normal course of affairs) + expert opinion (comparison b/c sample and examplar) + jury comparison

· ancient document rule – authenticity inferred if ALL of ( 20 yrs old (NY ~ 30) + facially free of suspicion (no whiteouts / corrections) + found in place of natural custody

· solicited reply doctrine – evidence that doc received in response to a prior communication to the alleged author
· standard for authenticating ~ conditional relevancy standard—document is admissible if court determines there is sufficient evidence from which a reasonable juror could conclude document is genuine, i.e., that X is the author.
· self authenticating documents ~ presumed authentic (no need for foundation)

· includes – official / gov’t publications + certified copies of public / private docs on file in public office + newspapers / periodicals + trade inscriptions / labels + acknowledged documents (notarized) + commercial paper + certified business records (under business records hearsay exception)

· photographs – 

· as demonstrative evidence ( witness testifies on the basis of personal knowledge that the photograph is a “fair and accurate representation” + witness <> h/t/b photographer
· as “silent witness” ( must show testimony for ALL of ( camera properly installed / in working order + proper removal & development of film + chain of custody
· Best Evidence Rule (“original writings rule”)
· rule – A party who seeks to prove the contents of a writing, must either produce the original writing or provide an acceptable excuse for its absence.  If court finds excuse is acceptable (preponderance of evidence), the party may then use secondary evidence
· writing - includes sound recordings, X-rays, films
· original – 
· generally - (a) the writing itself; (b) any counterpart intended to have the same effect; (c) any negative of film or print from the negative; (d) computer print-out
· duplicates ~ any counterpart produced by any mechanical means that accurately reproduced the original ( admissible to same extent as original UNLESS a genuine question is raised as to authenticity of original, or it would be unfair to admit the duplicate (e.g., blurry)

· NY distinction - photocopy qualifies as duplicate only if made in the regular course of business (~ company routinely makes copies and places in the file; excludes photocopy made for litigation)

· handwritten copy <> an original nor a copy 
· excuses ~ lost / c/n/b found w/ due diligence + destroyed w/o bad faith + c/n/b obtained judicially 
· secondary evidence - oral testimony based on memory or a (handwritten) copy
· applies when – (i) when party seeks to prove content of writing + (ii) EITHER (a) writing is legally operative document OR (b) witness testifies to facts learned solely from reading a document
· legally operative document - creates rights and obligations ( event / fact cannot exist independent of the document ~ deed, mortgage, divorce decree, written K
· does not apply when – witness testifies to fact that exists independent of a non-legally operative doc

· judicially recognized exceptions – voluminous records + certified copies of public records + collateral documents (~ minor licenses)

· Witness
· Competency 
· refers ~ to testimonial qualification of witness 
· requires – BOTH … 
· personal knowledge - directly saw / heard + only some may be relevant)

· oath or affirmation - witness must demonstrate appreciation of duty to testify truthfully ( shown by oath or affirmation (solemn promise to tell truth / no reference to God)

· Federal – all testimony in all cases by all witnesses (includes children) m/b sworn (if child can’t understand significance of oath ( child cannot testify)

· NY distinction – 
· Criminal cases: child < 9 who does not understand nature of oath may testify w/o being sworn BUT such un-sworn testimony c/n alone be used to convict the Def
· Civil cases:  all testimony in all cases by all witnesses (includes children) m/b sworn

· remember - child under 9 can give sworn testimony (i.e., understands nature of oath) ( means Prosecution <> need corroboration
· Dead man’s statute
· rule (Federal unless DMS statute applies) - Witness is not ordinarily incompetent merely because has an interest in outcome of the litigation
· DMS exception (m/b by state statute) - in a civil action, an interested party <> competent to testify in support of her own interest against the estate of a decedent concerning communications or transactions between the interested party and the decedent.
· interest - a direct legal stake (more than mere bias) in outcome of the litigation ~ 3rd party beneficiary (NOT a non-party relative / spouse unless community property applies)

· theory - fear of perjury by surviving party (who cannot now be contradicted due to death of other party) + achieves adversarial equality + when death seals lips of one party ( statute seals lips of other 
· waiver – DMS <> apply if ANY of ( failure to object + decedent’s rep “opens the door” by testifying + decedent’s testimony entered into evidence

· NY distinction - DMS <> apply to auto / aircraft / vehicle accident case based on negligence / contributory negl. (~ survivor is competent to testify re facts of negligence)
· key issues tested in NY Exam – m/b civil action + witness m/h direct legal interest + witness testifying in support of own interest + testifying against decedents estate / representative + testifying re personal transaction / communication w/ decedent

· remember – bias is not a disqualifying interest + relative / spouse may be biased but not an interest in itself (consider community property)
· Form of Testimony
· may be – EITHER ( Q&A (preferred) + narrative (less preferred b/c difficult to object BUT no prohibition AND court has discretion to allow)
· Leading Questions
· on direct examination - NOT allowed (b/c atty w/b effectively testifying) UNLESS ANY of ( preliminary intro matter + jog memory of youthful / forgetful witness + hostile witness + witness is adverse party / under control of adverse party
· on cross examination - ALLOWED (offsets hostility of opponent’s witness)
· Writings in Aid of Oral Testimony (2)
· 1) refreshing recollection – 

· rule - Witness may not read from prepared memorandum (~ w/b hearsay); must testify on basis of current recollection BUT he may be shown any writing (or any other tangible item) to jog memory (but witness must testify based on refreshed memory)

· safeguards against abuse – adversary has right to … ANY of ( inspect the memory-refresher + use it on cross-examination + introduce it into evidence
· 2) past recollection recorded (a hearsay exception) – 

· requires – ALL of ( showing writing to witness fails to jog memory + witness had personal knowledge at former time + writing was either made or adopted by witness + made or adopted when event was fresh in witness’s memory + witness can vouch for accuracy of writing when made or adopted
· effect – 

· Federal – 

· proponent - may only read memo to jury as past recollection recorded (NOT entered into evidence) ~ fear of jury bias for written word

· adversary – may enter memo into evidence

· NY – either party may enter memo into evidence

· Opinion Testimony

· lay witness – admissible if opinion is BOTH ( rationally based on witness’ perception + helpful to jury
· e.g., drunk / sober + vehicle speed + sane / insane + emotional state + handwriting

· expert witness – admissible if ALL of ( expert is qualified (~ education / experience) + re proper subject matter + proper basis for opinion + reliability
· proper subject matter – where expert opinion w/b helpful to jury (science / tech / specialized knowledge)
· proper basis of opinion ~ based on BOTH ( a “reasonable probability / certainty” + ANY permissible data source (~ personal knowledge + evidence in trial record made known to expert by hypo question + facts O/S trial record (including hearsay) IF of type reasonably relied upon by experts in the particular field in forming opinions)

· reliability – tough to test 

· federal – judge as gatekeeper considers TRAP (~ Testing of principles / methodology + Rate of error + Acceptance by other experts + Peer review & publication)
· NY ~ general acceptance rule ( principles / methodology used by expert m/b generally accepted as reliable by relevant professional community
· opinions as to ultimate issues – 
· rule - opinion testimony (lay or expert) generally is permissible even if it addresses an “ultimate issue” in the case (e.g., “X was drunk,”  “insane”,
· exception (Federal only) - in criminal case ( expert may not give opinion on mental intent of Def
· learned treatise in aid of expert testimony (~ hearsay exception)
· requires – establish treatise (~ treatise, periodical, or pamphlet) as reliable (~ opponent expert admits / own expert testifies / judicial notice)

· effect – only read contents into evidence (treatise not intro’d as exhibit due to possible jury confusion) ...

· federal – 
· on direct examination of party’s own expert – treated as substantive / affirmative evidence (~ to prove truth of matter asserted ~ for more than just impeachment)
· on cross-examination of opponent’s expert – used to impeach and contradict opponent’s expert.  Comes in as substantive evidence.
· NY distinction – limited use …
· on direct examination of party’s own expert – only shows basis of expert opinion (NOT used as substantive evidence)

· on cross-examination of opponent’s expert – 

· only used IF opponent’s expert EITHER ( relied on treatise for own opinion OR acknowledged as reliable authority

· only used to impeach expert’s credibility (~ show difference of opinion exists) / NOT as substantive evidence
· Cross Examination

· basic right – party has a RIGHT to cross-examine any opposing witness who testifies at the trial.  Significant impairment of this right will result, at minimum, in striking of witness’s testimony.
· proper subject matters for cross – EITHER ( WITHIN THE SCOPE of direct examination OR test the witness’ credibility (~ see below) 

· Credibility and Impeachment

· bolstering own witness (~ showing prior consistent stmt) – 

· rule - not allowed until after witness’s credibility has been attacked
· exception ~ trial witness’ prior identification of a person ~ allowed IFF on witness stand AND subject to cross examination (as exclusion from hearsay rule)
· e.g., witness testifies that she recognizes D, sitting in court, as the perpetrator.  In addition, “I picked D out of a line-up two weeks after the robbery”.  Comes in as substantive evidence.  
· reliability factors (important to establishing this exclusion):  identification was closer in time to event, and witness on stand can be cross-examined

· NY distinction - limited to criminal cases

· impeachment of own witness – 

· Federal – PERMITTED, without limitation.
· NY distinction - NOT PERMITTED but for limited exception …
· civil case – can impeach own witness only with prior inconsistent statement that was either (1) in writing and signed by witness, or (2) made in oral testimony under oath
· criminal case (even more limited) – prior inconsistent statement used IFF witness’ current testimony is affirmatively damaging to case of party who called witness, (m/b more than merely a cloud on credibility)

· Impeachment Methods (7)
· key procedural issues – relevant for each method … 
· i) Can impeaching fact be proven by extrinsic evidence (documentary evidence or testimony from other witnesses), or is party bound by witness’s answers to impeaching questions?
· ii) Assuming extrinsic evidence is permissible, must witness first be confronted with impeaching fact as a prerequisite to introduction of extrinsic evidence?
· 1) prior inconsistent statements – Witness may be impeached by showing that on some prior occasion, she made a material statement (orally or in writing) that is inconsistent with her trial testimony.  
· purpose -  to suggest trial testimony is false or mistaken
· limit – generally can’t offer as affirmative evidence (~ b/c w/b hearsay)
· exception – can be offered as affirmative evidence IFF prior inconsistent statement was given orally under oath AND as part of a formal hearing, proceeding, trial or deposition
· confrontation of witness – 

· if witness is opposing party – do not have to give opposing party opportunity to explain / deny prior inconsistent stmt (regardless if opposing party is either PL or DEF)

· if witness is NOT opposing party – depends …
· Federal – Confrontation timing is flexible:  Not required to immediately confront Witness. But after proof by extrinsic evidence, Witness must be given an opportunity at some point to return to stand to explain or deny the prior inconsistent statement
· NY distinction – Confrontation on stand usually required: Witness must be told the contents of the prior inconsistent statement, time and place, and person to whom made; and must be given an immediate opportunity to explain or deny the statement
· 2) bias / interest / motive to misrepresent – 
· e.g., - Witness is party; friend, relative or employee of party; expert witness being paid by party; person with grudge against a party, etc.
· purpose - to suggest testimony is false, slanted, or mistaken in party’s favor
· confrontation – while witness is on stand?

· Federal – at court’s discretion

· NY distinction – NOT required
· extrinsic evidence – ALLOWED (bias is not collateral / is critical to evaluating witness credibility) 
· 3) sensory deficiencies – Anything that could affect witness’s perception or memory
· e.g., - bad eyesight, bad hearing, mental retardation, consumption of alcohol or drugs at time of event or while on the witness stand
· purpose - to suggest mistake
· confrontation – NOT required

· extrinsic evidence – ALLOWED
· 4) bad reputation / opinion re witness’ character for truthfulness – Any witness is subject to impeachment by this method
· how – Call a character witness to testify that Target Witness has bad reputation for truthfulness, or that character witness has low opinion of Target Witness’s character for truthfulness
· Federal – reputation + opinion (NOT specific instances)
· NY Distinction – reputation evidence only

· purpose - to suggest that Target Witness is not telling the truth on the witness stand
· extrinsic evidence – ALLOWED (only way to show it)

· 5) criminal convictions –

· purpose - to suggest testimony is false
· relevance – person who has been convicted of a crime is more likely to lie under oath than is a person with an unblemished record
· how – 
· Federal – 
· i) Conviction of any crime (felony or misdemeanor) involving dishonesty or false statement c/b used to impeach any witness (automatic admissibility)
· dishonesty or false statement – m/b a crime involving actual truth telling (court’s apply narrowly b/c of automatic admissibility)

· ii) If conviction does not involve dishonesty or false statement, it must be a felony, and court may exclude, in its discretion, if probative value on issue of witness credibility is outweighed by danger of unfair prejudice to a party (misuse as evidence of liability or guilt)
· overall limit - Conviction, or release from prison, whichever is later, generally must be within 10 years of trial
· proved by – ANY of ( Ask witness to admit prior conviction + certified copy of record of conviction
· confrontation – NOT required prior to introducing record of conviction

· NY Distinction – 
· generally - ANY witness may be impeached with ANY prior criminal conviction—misdemeanor or felony.  No balancing of prejudice vs. probative value. No time restrictions.  Applies generally in civil and criminal cases.

· criminal defendant:  Court must balance prejudice vs. probative value on issue of credibility (factors ~ timing of conviction, nature of the crime; compromise – court may allow noting conviction w/o identification of the crime)
· 6) bad acts (sans conviction) reflecting adversely on witness’ character for truthfulness –
· limits - Cross-examiner must have good-faith basis + admissibility lies in court’s discretion + CANNOT ask witness about own arrest OR indictment to suggest bad character for truthfulness (~ is merely an accusation ( risk is that jury will get arrest confused w/ conviction ( solution is to just ask if did the crime)
· Federal – court discretion ( BUT m/b a bad act involving falsehood, deceit or lieing

· NY Distinction – court discretion ( can ask witness on cross examination re any prior act tending to show moral turpitude (~ vicious, immoral, illegal; not limited to acts of deceit or lieing)
· exception – can ask about witness’ own arrest where relevant to something separate from character for truthfulness (~ bias thru deal w/ prosecution, etc.)

· extrinsic evidence – NOT allowed ( when ask witness re prior bad acts (w/ no conviction) for purpose to attack character for truthfulness ( if witness denies the bad act, you are bound by witnesses answer (not allowed to prove the actual bad act by extrinsic evidence) b/c this is considered collateral (not as easy to prove the conviction)
· 7) contradiction –
· how - Cross-examiner may seek to get witness to admit she made a mistake or lied about any fact she testified to during direct examination.  If  witness admits the mistake or lie, she has been impeached by contradiction.  However, if she sticks to her story, the issue becomes whether extrinsic evidence may be introduced to prove the contradictory fact.
· extrinsic evidence - NOT ALLOWED for the purpose of contradiction IF the fact at issue is collateral (~ has no significant relevance to the case or to the witness’s credibility)
· Rehabilitation Methods (2)
· 1) showing witness’s good character for truthfulness (2) 

· when – only when impeachment clearly suggested that witness was lieing (not merely mistaken) – if cross eximination used methods 4,5,6 ( these seek to attack truthfulness)
· how – character witness testifies that impeached witness has good character for truthfulness
· 2) Prior consistent statement to rebut a charge of recent fabrication – 

· when –  If the witness’s trial testimony is charged as a recent fabrication OR as a product of improper influence (refuted cross m/h/b more than just aimed at general bad character)
· how - a prior statement by the witness that is consistent with her testimony will be admissible to rebut the charge IF the statement was MADE BEFORE the motive to fabricate arose
· limit – can’t use to simply bolster testimony own witness
· effect - 

· Federal - prior consistent statement, in this context, is admissible as additional affirmative evidence (~ to prove truth of matter)
· NY Distinction - admissible only to rehabilitate
· Privileges

· general issues

· on MULTISTATE exam – apply basic rules on privileges as covered in lecture
· Federal procedure issue on MULTISTATE exam –  If bar examiners specifically indicate the action is pending in federal court, apply following …
· federal-court action ARISING UNDER FEDERAL SUBSTANTIVE LAW (all civil cases arising under Constitution or federal statutes, and all criminal cases): “privileges are governed by the principles of the common law as they may be interpreted by the federal courts in the light of reason and experience.”  For the most part, these are the basic rules on privileges as covered in lecture.
· In federal-court action based on DIVERSITY jurisdiction, where state substantive law applies to parties’ claims and defenses (the Erie doctrine), federal court must apply that state’s law of PRIVILEGE / COMPETENCY (e.g., Dead Man’s Statutes)  / BURDENS OF PROOF & PRESUMPTIONS (Just know that the state law rules apply) O/W, FRE apply in all federal-court actions, including diversity cases.
· O/W – FRE apply in all federal-court actions, including diversity cases.
· NY – apply basic rules on privileges as covered in lecture.
· attorney / client 
· requires – confidential communication + b/w attorney & client (or their reps) + during professional legal consultation + no waiver by client + no exception applies 
· confidential – Client must intend confidentiality (e.g., no privilege if client knows that third party is listening in; or if client asks attorney to disclose the communication to a third party)
· communication - Privilege does not apply to underlying information, pre-existing documents, or physical evidence.
· attorney - member of the bar or person that client reasonably believes is member of the bar or their agent (~reasonably necessary to facilitate the provision of legal services (e.g., accountant working with attorney to “translate” client’s financial matters)
· client – includes person seeking to become client (e.g., privilege attaches at outset of formal consultation with attorney even if client does not retain attorney) and client’s agent (reasonably necessary to facilitate the provision of legal services ~ e.g., for corporate client, any employee who communicates with corporation’s attorney to enable attorney to provide legal services to the corporation)
· professional legal consultation – primary purpose of communication must be to obtain or render legal services, not business or social advice
· waiver - Client is holder of privilege, so client alone has power to waive by disclosure of communication to third party
· duration - privilege continues after attorney-client relationship ends and even after death of client.  Client’s estate representative has power to waive privilege after client’s death
· exceptions – Future crime or fraud + Client puts legal advice in issue (~ claims acted on atty advice) + attorney-client dispute
· limitations – 

· Joint client rule:  If two or more clients with common interest consult the same attorney, their communications with counsel concerning the common interest are privileged as to third parties.  But if the joint clients later have dispute with each other concerning the common interest, privilege does not apply as between them
· rationale – encourage client to speak openly to counsel
· physician / client 
· requires – Confidential communication / info + acquired by physician from patient + for purpose of diagnosis or treatment of medical condition
· physician – 
· Federal & NY - applicable to psychotherapists (M.D. or other professional certified to diagnose or treat mental / emotional illness).
· New York Distinction -  includes dentists, podiatrists, chiropractors and nurses
· Federal Distinction - in federal-court actions based solely on federal law (e.g., criminal prosecution) privilege exists for psychotherapists, but not for usual physician-patient confidences (e.g., gall bladder treatment) b/c <> believe need this incentive to encourage patients to talk to Drs generally
· exception – If patient expressly or impliedly puts physical or mental condition in issue 

· implied waiver – arises only when patient affirmatively raises physical condition on own initiative for purpose of gaining some advantage in the litigation (~ personal injury / insanity defense BUT requires more than simply denying P allegation re medical issue)
· limitation – privilege usually m/b created by state statute
· rationale – encourage candor by patient and to protect privacy
· husband / wife (2) –
· 1) spousal immunity (Federal criminal only) – a current spouse cannot be compelled to testify against the defendant spouse ( witness spouse holds the privilege (and T/F may waive the privilege)

· current spouse – privilege applies only if marriage exists at time of trial
· policy – preserve marital harmony (if witness spouse wants to testify ( no harmony to preserve)

· 2) confidential communications  (Federal & NY + civil & criminal) – current or past spouse is not required, and is not allowed in the absence of consent by the other spouse, to disclose a confidential communication made by one to the other during the marriage + Both spouses hold this privilege
· current or past spouse – privilege survives divorce
· confidential – ??? 
· policy – encourage candor between husbands and wives during the marriage
· exceptions (2) – EITHER apply to BOTH privileges ( communications or acts in furtherance of future crime or fraud + communications or acts destructive of family unit (~ spousal / child abuse)

· Hearsay

· defn – requires BOTH ( Out-of-court prior  statement of a person (oral or written) + Offered to prove the truth of the matter asserted in the statement
· prior  statement - A WITNESS’S OWN PRIOR STATEMENT offered to prove the truth of the matter asserted in the statement is hearsay and is INADMISSIBLE unless an exception or exclusion applies
· rule - inadmissible unless ANY of ( is non-hearsay OR exception OR exclusion applies
· non-hearsay ~ statements not offered to prove the truth of the matter asserted in the statement / e.g., offered to prove some other matter for which the witness on stand may be cross examined
· 1) verbal act -  legally operative words (~ oral K / defamation in newspaper / words of permission) ( substantive law attaches simply b/c words were spoken
· 2) show effect on person who heard / read stmt – depends on purpose (hearsay if prove truth of matter / not hearsay to establish something else

· ask self – is the truth of the words relevant to the purpose a stmt is introduced

· 3) circumstantial evidence of speaker’ state of mind – again ( is the truth of the words relevant to the purpose a stmt is introduced
· policy - Inability of the opponent to cross-examine the Declarant (out-of-court speaker or author) whose credibility is at issue (perception, memory and sincerity)
· exclusions for witness stmts – called non-hearsay under Federal rules
· 1) Prior statement of identification
· 2) Prior inconsistent statement IF prior statement was under oath and made during formal trial, hearing, proceeding or deposition
· 3) Prior consistent statement used to rebut charge of recent fabrication or improper motive or influence
· exceptions (~ 12 / 36) 
· justified by - reliability factors + other good reasons sufficient to excuse inability to cross-examine declarant
· roughly 36 in all … ( 
· 1) party admission - any statement made by a party (plaintiff or defendant) is admissible against the party. (most common on Bar, especially MBE 
· MBE ~ “admissible non-hearsay”; NY ~ exception
· vicarious admissions – 
· Federal – Statement by agent/employee is admissible against principal/employer IFF both (  statement concerns matter within scope of agency/employment + is made during agency/employment
· NY Distinction - stmt of agent NOT admissible against principle unless agent had speaking authority on the particular matter (is authorized to speak on behalf of the organization)

· speaking authority – can be express or implied (~ implied authority is discretionary authority / RoT includes middle mgmt or above on NY exam) + BUT m/b more than simply speaking out own job / m/h authority to speak FOR the company on that issue
· Theory:  You said it / you live with it - Party bears the consequences of what she says.  Can explain to jury, and cannot complain about inability to cross-examine self
· 2) former testimony (also “Statements Where Declarant Unavailable by Wrongdoing”) –  testimony of a now-unavailable witness, if given at a former proceeding or in a deposition, is admissible against a party who, on the prior occasion, had an opportunity and motive to cross-examine or develop the testimony of the witness.  Issue in both proceedings must be essentially the same
· NY Distinction – former testimony m/h/b ALL of ( in criminal trial + re a felony complaint OR conditional deposition + w/ same Def charge in prior & current matters
· unavailable ~ 
· Federal - grounded by ANY of ( death / illness + absence from jurisdiction + privilege not to testify + stubborn refusal not to testify + lack of memory

· NY Distinction – ONLY 1st 3 (death / illness / absence / privilege) NOT last 2

· Civil – additional grounds

· Federal & NY – witness located ≥ 100 miles from courthouse

· NY Distinction – any physician prior testimony (policy to free them up)
· unavailability by wrongdoing - Both federal and New York courts allow prior statements made by a declarant at a grand jury OR other context to be admitted against a party who engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a trial witness
· burden of proving wrongdoing – 

· Federal - preponderance of the evidence
· New York - slightly higher ( clear and convincing evidence
· Theory:  tho reliability may be assured by cross-examination on prior occasion, we prefer live testimony, so witness must now be unavailable
· 3) statement against interest – unavailable declarant’s statement against pecuniary / proprietary / penal interest
· requires – ALL of ( m/b against interest when made + any person (not merely party) can make statement against interest + personal knowledge is required + declarant must be unavailable ( see above)

· theory:  Not likely to lie when making a personally damaging statement
· differs from – party admission 

· CRIMINAL case qualification - Statement against penal interest, when offered to EXCULPATE defendant, must be supported by corroborating circumstances (policy ~ suspicion against stmts against interest when used by Def)
· 4) dying declaration re cause / circumstances surrounding death (very narrow) - 
· requires - statement made under a belief of impending and certain death + by a now-unavailable declarant + concerning the cause or surrounding circumstances of the declarant’s death. 
· applies to – 

· Federal: all CIVIL case BUT only homicide CRIMINAL cases

· NY – only CRIMINAL homicide cases (no CIVIL)

· theory - no one wants to die with a lie on his lips

· 5) excited utterance - 
· requires - Statement concerning a startling event and made while declarant is still under the stress of excitement caused by the event

· startling event - look at nature of event
· passage of time - no bright line rule +  visual clues (look for exclamatory phrases + excitement oriented verbs (“shouted / screamed / exclaimed”)) + exclamation point in written fact pattern
· theory - excitement suspends one’s capacity to fabricate
· remember - excited utterance often available even when other exceptions not available ( particularly useful in NY where EE cannot be used against ER w/o authority to speak
· 6) Present Sense Impression - 
· requires – Description of an event made while the event is occurring or immediately thereafter – m/b virtually contemporaneous (~ no more than 30 seconds later)
· theory - declarant has no time to fabricate
· NY Distinction - Requires corroboration of contents of present sense impression w/ other evidence

· 7) Present State of Mind - 
· requires - was in present when stated + explains Declarant’s then present state of mind, feelings, emotions
· theory - contemporaneous statement about matter as to which declarant has unique knowledge
· remember - often - overlaps w/ non-hearsay category w/ speaker’s state of mind (BUT don’t have to distinguish b/w hearsay exception v. non-hearsay)
· 8) Declaration of Intent - 
· requires – then current statement of declarant’s intent to do something in the future, including the intent to engage in conduct with another person
· theory - contemporaneous statement about matter as to which declarant has unique knowledge
· NY Distinction - intent to engage in conduct with another person ~ When proving conduct of other person ( NY imposes 2 added requirements – (i) corroborating evidence of a prior connection b/w declarant and other person (makes likely that other person w/b doing such a thing together) + (ii) declarant m/b unavailable
· 9) Present Physical Condition - 
· requires – then current statement made to anyone about declarant’s physical condition
· theory - contemporaneous statement about matter as to which declarant has unique knowledge
· NY Distinction – stmt of current physical condition to laymen ( not admissible unless declarant unavailable (rule does not apply to non-laymen / DR) ~ suspicious that stmts made to laymen is really just prepping for litigation
· solution - look for other possibilities – excited utterance + inarticulate groan (is admissible in NY)
· 10) Statement for purpose of medical treatment or diagnosis - 
· requires - statement made to medical personnel (doctor, nurse, ambulance attendant, etc.) concerning past or present symptoms or general cause of condition for the purpose of treatment or diagnosis
· Federal - no distinction b/w treating physician and expert witness physician (diagnosis broadly includes solely for purpose of giving opinion at trial)
· NY Distinction - reliability is reduced substantially when gearing up for trial (diagnosis narrowly - stmt given to physician solely for giving testimony at trial are not treated as diagnosis)
· theory - motive to be honest and accurate to get good medical assessment
· 11) Business Records - 
· requires – ALL of … 

· Records of any type of business  (or organization ~ police) 

· made in the regular course of the business (germane to business) 

· the business regularly keeps such records 

· contemporaneous - made at or about the time of the event recorded 

· contents consist EITHER of ( information observed by employees of the business OR a statement that falls within an independent hearsay exception
· applies to – stmts by all insiders  of a common organization &  thereby under a similar duty

· proving foundation – 

· Federal – EITHER …

1) Call sponsoring witness to testify to the 5 elements of business records hearsay exception;  witness need not be author of report—can be records custodian or any other knowledgeable person within the business, or
2) Written certification under oath attesting to elements of business records hearsay exception
· NY - call sponsoring witness; or in civil action, IFF business records were produced by non-party in response to subpoena during pretrial discovery, such records may be introduced pursuant to non-party’s written certification under oath attesting to elements of business records hearsay exception
· theory - Businesses depend on accurate, up-to-date record-keeping, and accuracy is likely when employees are under a business duty to make such records.  Useful as substitute for in-court testimony of employees.
· 12) Miscellaneous – 

· Foundation Facts for Hearsay Exceptions:  To be decided by judge by preponderance of evidence; and judge is not bound by rules of evidence in making foundation determination (judge may rely on hearsay)

· Opponent may use any of the impeachment methods to attack the credibility of a hearsay declarant. Usual confrontation requirements are eliminated.
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