Essay Writing
1
Essay Question Analysis & Scoring


1
Recommendations


3
Writing strategies to get extra credit




· Essay Question Analysis & Scoring

· scoring given for - legal issue spotting + legal analysis + conclusion reached + reasoning

· 4 factors – did state legal issue presented by facts + state correct conclusion + state correct legal rule + state reasoning to support conclusion

· rounding – up / down to nearest point (0.5 ~ rounded up)

· to pass – need 4 / 10 on each part to pass

· low scores ( caused by – insufficient legal issue recognition + insufficient legal analysis + ignorance of law + poor time mgmt

· length – 750-1000 words
· Recommendations
· reading strategies – 8 tips …

· 1) time self on each NY essay question to ensure proper time mgmt (put start / end time on each essay)
· take FULL  15 minutes to read analyze each question

· read each question twice

· make notes of issues – critical to spot as many issues as possible

· 2) circle / highlight key words in each question ~ get facts straight / don’t confuse parties, dates, etc.
· dates – being tested on timeliness – commencement, notice, service of process, etc.

· parties – anything said about a party is something you need to talk about

· states – testing domiciliary v. non-domiciliary issues (~ SOL) – O/W assume all is in NY unless  indicated

· $$ amounts – tested on when Stat of Frauds apply (Art. 2 UCC) – have to do $$ amt of K by multiplying number & P per issue
· numbers (especially re time) – always raises some legal issue

· ages of parties – under age of 18 ~ infant / minor in NY subject to  special rules

· oral – “said” / “telephoned” ~ testing on oral K / notice / demand / objection is valid / enforceable

· anything done orally raises some legal issue

· consent – testing whether consent is legally relevant

· any negative word *** ~ “no” / “not” / “without” – always raising the issue of whether the thing is legally relevant or irrelevant

· merchant (mfr / wholesaler / retailer / distributor / jobber) – testing whether there is an applicable rule that applies to a merchant

· agent – testing breach of fiduciary duties

· "demands”*** - every time someone makes demand ( 3 legal issues ~ 

· i) does have right to make that demand

· ii) must demand be made in writing OR is oral demand sufficient (usually OK on the Bar)

· iii) was demand timely made

· “represents” – was there actionalble fraud / misrepresentation (may raise issues of oral misrep)

· “waived”* - is waiver valid and enforceable

· “good faith” – does G/F legally relevant OR irrelevant
· “unenforceable” – we won’t be told what grounds ( we must identify the possible legal reasons

· all quoted language from any document – letter / deed / will / agreement / by-law / cert of incorp ( make sure incorporate in essay to support legal conclusion
· 3) identify / note in margin legal status of each party & legal relationship b/w parties
· why – rights & liabilities depend on legal status
· remember – certain legal statuses ~ regularly tested ( 
· merchant

· non-merchant / consumer

· undisclosed principle

· G/F purchaser for value

· bailor (lendor) / bailee (lendee)
· fiduciary ***

· surety
· general agent (has continuing authority)

· special agent (has limited authority for 1 K ~ licensed RE broker 

· third party beneficiaries – tested in any of … K / sales / mtgs / leases / p’ship / corps
· trespasser 

· invitee 

· domiciliary / non – domiciliary 

·  interested witness 

· domestic / foreign corp 

· EE at will ** (ultimate rule tested is discharge w/o cause / notice / liability)

· agent at will ** 

· infant / minor + tenant in common + settling tortfeasor ~ settles prior to case in exchange for release

· bailment ~ transfer of possession but not title to personal property

· fiduciary ~ person acting in representative capacity for another (~ every partner + executor of will + trustee of trust) 

· duties ~ undivided loyalty / obedience / diligence

· surety ~ guarantor (“is secondarily liable”) or endorser 

· 4) note exactly what question asks – w/b either 
· i) rights & liabilities - 

· ii) rights & remedies (~ judicial means by which right enforced / wrong prevented) – 

· breaching seller – there are 5 remedies – specific performance + replevin + cover 
· 5) find ≥ one legal issue in each paragraph
· 7-9 legal issues in a 10 point question ( we need to identify at least 4  to pass
· 6) identify the key facts in question that support legal distinctions b/w parties …
· adult v. minor
· merchant v. non-merchant

· fiduciary v. non-fiduciary

· domiciliary v. non-domiciliary 

· oral K v. written / executed K

· negligent party v. non-negligent

· trespasser v. invitee

· privity of K v. not in privity of K

· wills ( distributee v. non-distributee of decedent

· licensed party v. non-licensed

· 7) note whether any statute applies to the question
· this opens door to all RoL testers are looking for

· if no RoL applies ( apply C/L

· 8) note non-issues in the question - must NOT be discussed under any circumstances b/c will receive no credit (signaled by certain words ~ 
· duly ~ don’t analyze this – it is a non-issue

· on due notice – 

· papers proper in form – 

· uncontroverted evidence – 
· proper charge to the jury – 

· ** instrument validly executed ~ deed / trust / will

· timely objection – 
· writing strategies – 

· 1) use IRAC method

· 2) use abbreviations – SOL , SOF, ( can write on one side / underscore / highlight

· 3) label / always use separate heading for each part of question – helps measure analysis of each part

· 4) if question asks re rights & liabilities of two or more parties ( always use separate heading of each to ensure adequate discussion for each (b/c box scoring has separate box for each party)
· 5) leave space after each question finished part ( allows to return & add discussion ( think of last issue at end w/ no time to integrate ( “it should be noted …”
· good to add these in at the end …

· 6) some things should NOT be included …
· cite cases by name – except most universally recognized (Miranda / Brown v. BoE)

· applicable Restatement view – Board only cares about NY law

· textbook

· § of statute – get no extra credit for this

· non-issues – see above

· street / pedantic / stupid / colloquial language ~ “OK” + “plugging in the numbers” + “in the instant case” (~ “here”)

· 7) do not repeat reasoning / RoL / facts in the question
· 8) do not express answer in terms of your feelings – say “I believe …”

· 9) ** do NOT ever state what RoL w/b if facts were different – avoid the word “if”
· Writing strategies to get extra credit
· 1) recognize applicable stat law ( if stat law governs the question ( mention the statute by name ~ “under the …” / “under NY stat law the rule is …” ( shows stat RoL applies

· BCL ~ Business Corporation Law

· NY GOL ~ NY General Obligations Law (has stat fraud governing R/E K)

· Uniform Vendor and Purchaser Risk Act (deals w/ risk of loss)

· NYRPL – NY Real Property Law 
· 2) when exception to general rule applies ( always start essay w/ statement of general RoL first THEN tell grader there is an exception to general RoL which applies here

· Graders give credit for knowing both the RoL AND the exception
· tell grader what conclusion w/b under general rule first THEN analyze the exception
· do NOT tell grader about the other exceptions
· 3) if conclude a general RoL applies w/ no exception ( add one sentence … “None of the exceptions to the general RoL apply here.” 
· 4) always define key legal terms used -  ask if mother / father would know the defn of term

· in model answer ( every key legal term is defined

· merchant – party who deals in goods of a particular kind

· goods – movable / personal property 

· interested witnesses (wills) – 

· jointly & severally – when two or more parties are both / individually liable for full amount
· 5) always mention whether particular remedy is a legal or equitable remedy – 
· they test remedies in the essay

· create a list of remedies – one side legal / other side equitable

· legal – money dmgs + replevin (legal action to recover personal property from Def belonging to PL) _ conversion (seeking to recover the FV of the personal property) + repossession + ejectment (landlord) + cover (legal action to purchase substitute goods)  

· equitable – 
· FIRST ( condition precedent – PL must demonstrate that no adequate legal remedy exists

· SECOND ( PL must tender - the balance of the purchase price to breaching party / return of goods

· THIRD ( PL must not be guilty of latches (~ unreasonable delay) when seeking equitable remedy ( run to courthouse

· THEN ( consider the possible equiable remedies

· specific performance ~ all R/E K + sales of unique goods K  + never empt K + never p’ship agmt

· rescission – when EITHER ( fraud + innocent misrepresentation + mutual mistake + duress + undue influence + unconscionable conduct

· restitution (seldom tested) –

· reformation of K (is tested) – when typist types wrong $$ / quantity into the K

· an accounting – PL is entitled to full disclosure of all material facts concerning the transaction 

· typically when Def is fiduciary breaching any of fiduciary duties

· a constructive trust – trust that makes Def hold legal title in trust for Def + compel Def to deliver legal title to the PL (in exchange for same P that Def had paid)

· typically when Def is fiduciary breaching any of fiduciary duties

· temporary restraining order – 3 conditions precedent (threat of immediate irreparable injury to subject matter of action + probability of success on the merits  by fact filled affidavit + “post bond in amount set by court to indemnify the Def for cost & dmgs including reasonable atty fees if (Def prevails on merits OR (TRO / Prelimninary injunction / order of attachement / order of seizure of chattels in connection w/ replevin) is vacated))
· preliminary injunction – 

· appointment of a receiver – “use whenever a threat of damage / destruction / concealment / removal of subject matter from NY state”

· typically in questions re ( Real property / corp / mtg foreclosure / p’ship

· 6) always complete arithmetic in $$ (convert% to $$) -  state reasoning for that arithmetic

· give partial credit if add incorrectly

· if in % ( convert to $$ (e.g., joint & several liability ( say how much in $$ can get from each / in total)

· typically in ( tort questions + wills + corp + sales + K + trusts + p’ships + real property + 
· mention – under CPLR – tortfeasor who pays more than his equitable share has right to recover excess paid by him above his equitable share

· 7) always state what conditions precedent m/b satisfied before party has right / remedy / liability
· SoL – 

· SoF

· not guilty of latches (if equitable)

· no adequate legal remedy

· fully perform ~ tender the purchase price

· 8) when state applicable RoL ( always state all elements of the RoL and then state which are present / absent
· 9) when state ≥ 2 parties are liable ( always state how liable (EITHER J&S + Jointly) AND discuss right to obtain contribution (seeking part recovery) or indemnification (seeking 100% recovery) when one party pays more than its pro rata share / entire amt

· only time ever jointly liable ( p’ship K matter

· all other areas ~ J&S

· where ( tort + mtgs + corporation question + wills + real property law 

· 10) cover yourself – when conclude that a party has no rights or no remedies ( add separate para w/ opening word “Assuming …”

· 11) if running out of time ( read for full 15 minutes + invert material facts to identify the legal issues + answer Y/N + add “b/c …”

· do not spend all time on one part to write a better answer there

· it is better to give brief coverage of all issues in each part

· 12) where identify a RoL (whether stat or C/L) ( add phrase “IN THE ABSENCE OF ANY CONTRARY AGREEMENT OR PROVISION”
· this shows that reciting black letter RoL but know that it c/b trumped

· real property 

· K

· sales

· agency 

· p’ship 

· corps

· wills

· trusts

· domestic relations

· mortgages

· commercial paper

· personal property

· secured transactions

· New York practice

· future interests

· conflict of laws

· 13) MOST IMPORTANT - always give reasoning for each and every legal conclusion by adding “because …” immediately after each legal conclusion

· gravest mistake is if you engage in superficial legal analysis – occurs when do not explain

· words after “b/c …” comes from the question itself

· should have word because in each essay ≥ 10 times in each 

· basically – make sure to fully state the legal analysis supporting the legal conclusion 

· UNDERLINE each use

· Put answer in model answer form – reflect step by step analysis (~ going from % to $$)
· Para 1 – RoL

· Para 2 – “Applying these rules …”
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