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Main guy’s phone number - 212-935-0069
· Entry / Maintaining Marriage 
· courtship
· unmarried co-habitants – living together / having sex
· express K w/ each other – enforceable IF consideration ~ something other than sex

· lack of express K – NY <> imply a K (no palimony)
· couple planning to marry - 
· ante-nuptial agreement ~ K in anticipation of marriage + can deals w/ any issues (econ / future children / …)

· enforceability analysis – m/b freely made (no duress) + in writing + signed by both parties + acknowledged (notarized) + no pre-agreement re divorce / grounds for divorce + c/n/b unconscionable
· unconscionable – waiver of rights is NOT necessarily unconscionable UNLESS poorer party ~ incapable of self support / likely to become public charge
· remember – K is contingent on couple getting married (never arises w/o marriage)
· child of unmarried woman – bastard / illegitimate / non-marital – conceived to + born to parents who never married
· relevance – father’s responsibility

· child born to mother’s husband ~ presumed father

· child born to unmarried mother – requires filiation proceeding 

· filiation proceeding – brought in family court + by mother / child through guardian / state of NY / alleged father + by child’s 21st birthday

· BoP ~ clear and convincing evidence

· mother’s testimony re having sex w/ putative father … ALLOWED w/o corroboration

· father’s testimony that mother had sex w/ other men … requires corroborating evidence

· DNA testing – if >95% positive ( creates presumption ~ shifts BoP to Def father

· not relevant to – suing for wrongful death + property +

· remember - 

· any later marriage to child’s father (ever)… makes child “marital”
· heart-bomb actions – 5 kinds of lawsuits PREVIOUSLY available ~ ALL abolished + felony to file these …

· … breach of promise to marry

· … seduction of unmarried female – COA belongs to female’s father

· … alienation of affection – brought by married person against T/P who turned spouse hostile 

· … criminal conversation – private civil COA from adultery brought by non-adulterer against T/P

· … jactatation of marriage – representing to public at large that married when not in fact

· gifts – recoverable IF given in contemplation of marriage
· getting marriage
· requires – capacity (b/c 3 party K w/ NY) + ceremonial marriage OR contractual marriage 

· ceremonial marriage ~  involves license + ceremony
· license - issued by town clerk + paid for + 24 waiting period before effective + valid for only 60 days + NO blood test (but African Americans tested for sickle cell anemia subject to any religious objection)

· remember - failure to obtain <> affect validity of marriage

· ceremony ~ solemnization + conducted by officiant 

· officiant ~ clergy member of any recognized denomination / civil officer empowered to administer oaths / ship captain if at sea)

· contractual marriage – license + individually go before judge + sign K + in front of witness

· opposite genders – need for this <> addressed by NY stat
· common law marriage – NOT recognized in NY (BUT NY respects if recognized in other state)
· being married
· requires – obligation of sexual exclusivity + reciprocal duties of support (~ fair & reasonable)
· fair & reasonable ~ 

· rule – means test … based on resources of paying spouse

· exception – needs test … if one spouse likely to become public charge .. other spouse liable irrespective of means
· O/W – retain separate identities / responsibility (… CR / torts / crimes on others & each other)
· exceptions ~ K w/ TP
· … K for necessaries – renders other spouse liable
· … agency relationship – creates vicarious liability
· Terminating Marriage
· methods in NY (5)
· declaration of nullity – simply recognizing existing nullity of marriage ~ is already true (not even required)
· requires – EITHER … bigamy + incest 
· incest ~ only blood relatives ~ descendant / ancestor / sibling of half blood / lineal relative up or down one generation

· does not bar – step family + first cousins or beyond

· crime ~ punishable by 6 mos in prison
· when – one party lacked capacity due to … such that marriage considered legal nullity
· why would anyone seek this – clarity of record + need court’s assistance re collateral matters
· annulment – deals w/ less serious capacity issues … makes marriage VOIDABLE (~ waivable)
· 3 rules – 

· … spousal testimony MUST be corroborated

· … always entitled to jury except physical incapacity 

· … if no other SoL specified … must file in 6 years

· 6 grounds - too young (non-age) + mental incapacity + duress + fraud + physical incapacity + 5 years incurable insanity
· too young – 
· … cohabitation after 18 ( waives ground for annulment

· … if < 18 – court has discretion to annul 

· … if 16 – can get married w/ consent of both parents

· … if 14-15 – can get married w/ consent of parent and judge (pregnant / mother)

· … if < 14 – no possibility of marriage
· mental incapacity ~ lack ability to consent ~ want of understanding from EITHER diminished mental capacity or psychosis

· cohabitation after regain sanity ~ waives anulment

· often raised by – T/P children who object to fortune seeker
· duress ~ shotgun wedding … waived if cohabit after duress ends
· fraud ~ misrepresentation / concealment of important info prior to marriage

· requires –fraud goes to essential aspect of marriage (~ Nazi) + w/h deceived reasonably prudent person
· 3 commonly tested topics - 

· … religion ~ c/b essential 
· … sex / procreation – c/b essential
· … money / finances – NOT essential (law says people do not marry b/c of finances)
· waiver – EITHER … continue to co-habit OR 3 years from marriage

· physical incapacity – incurable physical condition that prevents coitus (~ safe / normal sexual intercourse) … has nothing to do w/ procreate 

· presupposes – no sex before marriage

· ignore – procreation + mental conditions

· waiver – must bring action w/i 5 yrs of marriage 

· jury trial – NOT allowed (only action for which not allowed)

· 5 years incurable insanity – need diagnosis of 3 physician + no time limit
· legal separation – 

· effect - does NOT terminate marriage … adjudicates rights of spouses … spouses live apart (but still marriage)

· why – moral / philosophical (people believe marriage lasts forever) + pragmatic / financial (~ inheritance . tax / …)

· 5 grounds – cruel & inhuman treatment + abandonment + adultery + 3 years consecutive imprisonment + failure to support
· cruel & inhuman treatment – physical or mental abuse endangers wellbeing of spouse

· resuming co-habitation – NOT dispositive / NOT affirmative defense 

· abandonment - 

· requires – voluntary departure + w/o consent of other spouse + w/o justification (~ career move) + w/o intent to return (~ inferred from length of absence BUT no brightline rule)

· constructive abandonment – causing technical abandonment by other / refusing to interact w/ other (~ Δ locks to prevent other spouse from coming home)
· SoL – NONE … b/c a continuing condition

· adultery – act of sex / deviant sex voluntarily performed w/ other person not spouse during a marriage

· 4 defenses to separation grounded on adultery – 

· … recrimination ~ unclean hands of PL spouse

· … condonation ~ waiver (~ knew + forgave + resumed co-habitation)

· … connivance ~ entrapment (PL spouse arranged the adultery)

· … SoL – 5 yrs from discovery
· spousal testimony – limited to 3 subjects …

· … proof of marriage

· … Def can deny adultery

· … PL can deny a defense

· prostitutes / private detective testimony – must be corroborated 
· proof O/W – m/b through T/P testimony OR circumstantial evidence (showing ~ opportunity & disposition)

· remember - 
· … no jury trial … tried only to court

· … court can order temporary OR permanent
· divorce – 

· no fault divorce – NOT exist in NY

· 5 grounds - cruel & inhuman treatment + abandonment + adultery + 3 years consecutive imprisonment + conversion divorce
· abandonment – m/b for full year (O/W see above)

***

· conversion divorce – 
· requires – must legally separate (by decree by litigation OR by agreement filed at some point) + spouses live apart for 1 yr + THEN ask court to convert separation into absolute divorce
· decree by litigation – unaffected by cohabitation (differs from agreement)

· agreement –

· requires - written + acknowledged + freely made + filed at some point

· rescinded by – cohabitation + w/ intent to reconcile (no matter how brief)

· effect – either by agreement OR marital conduct (b/c required for the necessary separation)
· dissolution proceeding – ONLY if spouse missing w/o tidings for 5 years
· requires – diligent search for spouse + publish request asking spouse to return for 3 consecutive weeks in English speaking newspaper + PL lived in NY for yr (or NY matrimonial domicile at time of disappearance)

· in effect – judicial declaration of death having effect only re marriage

· result – decree that marriage is over (property / child custody are moot b/c spouse ~ dead)
· procedural issues
· … all actions brought in NY Supreme Court

· … for court to terminate marriage  - at least one spouse m/b NY domicillary + durational residency requirement
· … no residency requirement – if both parties live in NY AND grounds occurred in NY

· … 1 yr durational residency – one spouse residence in NY AND one other factor (??? / couple lived in NY at one point / grounds occurred in NY

· … 2 yr residency – O/W

· … for court to issue collateral matters – PL must establish personal jurisdiction

· … pleadings – m/b verified (~ sworn to) unless answer denying adultery (no need t/b sworn to)

· … service – personal or court ordered alternative

· … trial – 

· … must provide some proof (pleadings not sufficient by themselves) 

· … parties generally must disclose economics 

· … generally heard by jury (except annulment on physical capacity / any suit for separation)

· … records ~ sealed + confidential for 100 years

· … professional responsibility issues

· … 3 required documents – stmt of client rights & responsibilities + written retainer agreement + closing stmt

· … cannot take mortgage  as security for atty fee on client’s house

· … atty <> begin sexual relationship during course of domestic relations matter 
· Economic Issues
· maintenance (alimony)
· temporary – either party may request while action pending … preserves status quo during case
· permanent – based on needs of party … court looks at ANY reasonable matters it considers relevant (marital fault / age & health of parties / job skills / earning capacity / time line needed to gain skills / custodial responsibilities / duration of marriage)

· separation agreement – court can incorporate this BUT will closely scrutinize the K if ANY evidence of overreaching
· enforcement tools – seize / sell property + attach wages + take away license (drivers / professional) + send to jail (~ contempt of court)

· atty fees – available to spouse if entitled to litigate ??

· modification – allowed by petition IFF …

· … of court ordered maintenance - substantial change in circumstances
· … of separation agreement maintenance – IFF show extreme hardship (higher standard)
· duration of payments – specified by court 

· automatic termination -  

· … death of either party UNLESS separation K specifies O/W (it trumps)

· … recipient spouse remarries / begins cohabitation w/ other

· equitable distribution of property
· process - categorize assets (3) + decide what to do w/ property
· property categories – 

· separate property – H & W keep their respective proeprty
· … asset acquired prior to marriage 

· … asset received as inheritance / gift in single name of spouse during marriage 

· … anything parties explicitly agree to treat as separate property

· … personal injury award

· … any passive appreciation of value of prior 4 types of assets (UNLESS due to other spouse’s active efforts)

***
· marital property – ALL other tangible & intangible assets & 
· includes – professional degree & license (~ calculate enhanced earning capacity over work life due to degree)
· divided by court – court uses judgment / equitable discretion + statutory factors
· statutory factors – same as above except no consideration of marital fault
· … distributive award – payment in compliance w/ equitable distribution of prop 

· … can order assets transferred in-kind + installment payments + …
· Children
· having children
· artificial insemination ~ ALLOWED + child is marital if by legal physician and father consents (sperm donor totally ignored)
· surrogate motherhood – VOID – all K viewed as “baby selling”

· adoption - 
· who can adopt – single adult + married adult couple acting together + married minor can adopt spouse’s child + married / separated adult (as quasi-single person)

· who c/b adopted – any person SLA … necessary consents acquired + genuine intent to create parent / child relationship (~ not to circumvent rules by gay couples) 
· necessary consents - …
· if > 14 – adoptee must also consent
· if < 18 – both parents AND any legal custodian

· BUT parent surrenders right if ANY of …

· … surrenders child rights to state (put up to adoption)

· … mentally incapacitated AND unable to care for child

· … if abandonment of child (6 mos w/ no contact w/ child)

· … if neglect of child (1 yr w/o substantial contact w/ child … any financial support satisfies substantial contact requirement)
· requires – be proper adopter + of proper adoptee + investigation of adopter(s) + 3 month trial period

· effect – treat adopted child as regular kid in eyes of child

· termination of parental rights
· by – family court
· requires - clear & convincing evidence of one of 4 grounds

· … abandonment

· … neglect

· … mental incompetence

· … abuse
· child support
· required – through age 21 (court can compel after 21 if child in college and special circumstances ~ kid smart / parent rich)

· condition – child’s obedience to reasonable demands of parents

· satisfied by - 
· in functioning family – normal food / schooling / et al BUT court may order support if one parent not so providing
· if non-custodial parent – that parent under court order to pay child support

· how much – look at table based on parental income and deductible items 
· deductible items 

· includes - taxes / un-reimbursed business exp

· excludes – equitable distributions

· modification of award – ALLOWED based on change of circumstances considering best interests of child
· custody
· standard - best interests of child
· do NOT consider – sex of parent

· consider – who is primary care giver + preferences of parties + preferences of child (especially as gets older) + health of parents + anything relevant
· parent v. non-parent – parent wins UNLESS parent shown t/b unfit
· procedural issue – court may take unsworn testimony of child in chambers 
· visitation – allowed to non-custodial parent (almost never denied)
· non-parents – parent has veto power (parent D/P right trumps others)
· Conflict of Laws
· other state marriage
· NY respects foreign marriage UNLESS violates public policy
· other state  divorce
· both spouses participated - NY respects + res judicata applies re all issues raised / c/h/b raised

· ex parte spouse – NY respects BUT non-participating spouse can attack by showing PL not domiciled in foreign forum
· foreign divorce
· both spouses participated - NY respects per comity

· ex parte spouse – NO recognition

· support orders
· uniform statute – adopted by all 50 states (FFCCSLA is federal law achieving substantially same)

· … court entering original support order has continuing exclusive jurisdiction (other state’s court will refer the case back to the original court …  modification, etc.)

· … initial court can attach foreign wages 

· child support recovery act (federal) -  
· applies if – fall 1 yr  $5000 behind in support

· out of state custody order
· uniform state & federal rules ~ ALL other states must defer to home state of child

· home state – 

· … where lived w/ parent for 6 mos prior to commencement of a proceeding

· … has continuing jurisdiction SLA child / parent continues to live in that state
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