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Criminal Law
· Overview
· MBE - 33 questions ( 20 ~ Crim law + 13 Crim Procedure
· NY – focuses on Crim Procedure
· remember – consent of victim ~ almost never allowed as a defense
· Jurisdiction
· crimes of commission - state acquires jurisdiction to prosecute when is legal situs of crime ( either conduct or result occurs there (can be multiple states)

· crimes of omission – jurisdiction lies where act s/h/b performed
· Merger 

· generally – no merger remains today

· solicitation & attempt merge into the offense ( means that you are lieble for the crime itself
· conspiracy does NOT merge (c/b convicted of conspiracy AND the crime)

· Rule – never merge any crimes that have different victims
· Essential elements 

· act or omission
· act - any bodily movement

· exceptions – involuntary acts (not product of own volition) + reflexive / convulsive act (seizure) + act performed while unconscious / asleep
· omission – requires legal duty to act (statute / K / relationship / voluntary assumption of duty / creation of peril)

· mental state – most important area on the exam (1/3 of questions are here)
· common law – 4  types of intent
· specific intent – crimes w/ this qualify for additional defenses not available

· includes – inchoate offenses + 1st degree murder + assault + all C/L offenses against property  

· inchoate offenses ~ solicitation + conspiracy + attempt

· assault – 

· all C/L offenses - robbery / burglary / larceny / embezzlement / false pretenses / forgery / ??

· malice - 

· includes – murder + arson 

· remember – “murder” on the Bar exam always means C/L murder / murder in 2nd degree ( cannot use additional defenses available to specific intent crimes (below ~ voluntary intoxication + mistake of fact)
· strict liability ~ no intent crimes 

· any defense negating intention ( irrelevant here

· key formula – if crime is in the admin / regulatory / morality area and don’t see any adverbs (knowingly / willfully / etc.) ( assume that intend crime t/b S/L
· general intent – catch all category ~ includes anything else
· e.g., rape & battery
· transferred intent – 

· always two crimes ~ attempted crime + the crime committed (w/ mental state achieved thru transferred intent)
· questions – 

· 16 & 17 (p. 478 in drills book)

· Degrees (RoT)
· w/ exception of Murder – generally no 2nd degree
· add gun – gets 1st degree
· take away most aggravating element (dwelling …) – reduce to third degree
· Accomplice Liability

· liable for – crime itself + all other foreseeable crimes

· requires – person actively involved (aiding / abetting) in crime (more than just mere presence even if lends moral support)

· NY distinctions
· accomplice <> bene from defense to principal negating mental state (~ principal’s insanity)

· accomplice <> absolved if principal acquitted / immune / not prosecuted
· person <> convicted solely on uncorroborated testimony of an accomplice

· Solicitation (inchoate) 
· requires - ask someone to commit a crime (ends when ask)
· note – if person agrees ( becomes conspiracy (solicitation merges into conspiracy)

· Conspiracy (inchoate) 

· remember – 
· conspirators m/b pursuing an unlawful objective
· conspiracy does not merge (c/b convicted of conspiracy and the crime) 

· minority & C/L rule ground liability for agreement itself
· impossibility <> defense

· withdrawal (even if adequate) <> w/d for liability for conspiracy itself (only valid for other conspirators’ subsequent crimes)

· elements - agreement (<> h/t/b express / people may <> know each other) + intent to agree + intent to pursue unlawful objective + overt act
· overt act – majority rule requires (but not C/L or minority rule)

· includes – any little act ~ showing up at the place to commit the crime
· liability - each conspirator liable for all foreseeable crimes of co-conspirators if committed in furtherance of the conspiracy

· NY distinctions 
· NY ~ overt act state (majority rule)

· can conspire w/ police officer (unilateral theory of conspiracy ~ only need one guilty person)

· can w/d from conspiracy (IFF ( renounce conspiracy + prevent commission of the crime)

· simply conspiring w/ other person ( not liable for substantive offenses of the other person

· Attempt (inchoate)
· requires ~ both ( specific intent + substantial step (beyond mere preparation) toward commission of crime

· Defenses

· NY – 2 types
· defenses – once raised ( NY must disprove beyond reasonable doubt (~ infancy / self defense)

· affirmative defenses – m/b raised AND proved by Def by preponderance of evidence (~ insanity / duress / entrapment)
· insanity – 

· rules - 

· McNaughton rule - @ time of conduct ( Def lacked ability to understand wrongfulness / nature / quality of actions

· irresistible impulse rule - lacked capacity for self control & free choice

· Durham rule – Def conduct was product of mental illness

· MPC – Def lacked ability to conform conduct to requirements of law

· NY ~ similar to McNaughton rule

· applies to – defense to all crimes

· intoxication - 

· voluntary – defense only to specific intent crimes only (no other kinds of crimes)

· includes alcoholics

· involuntary ~ form of insanity defense (so defense to all crimes)
· infancy – only remember two things …
· under 7 ( no criminal liability

· under 14 ( rebuttal presumption of no criminal liability

· self defense (to victim) – 
· deadly force – 
· majority rule – victim may use any time victim reasonably believes deadly force is about t/b used on them

· minority rule - victim may use any time victim reasonably believes deadly force is about t/b used on them AND met duty to retreat
· duty to retreat exceptions– not safe to do so + in home + rape / robbery + police officers

· NY – a retreat jurisdiction
· non-deadly force – victim may use any time victim reasonably believes force is about t/b used on them

· self defense (original aggressor) - only if both ( physically w/d + communicate w/d
· defense of a dwelling – only one rule to remember …deadly force may never be used to defend property
· duress
· applies to – defense to all crimes except homicide

· NY – an affirmative defense to all crimes
· mistake of fact
· defense only when negates intention + mistake m/b reasonable if Def charged w/ malice crime OR general intent crime
· on BAR ( any mistake (regardless of how unreasonable) is a defense to specific intent crimes

· never defense to S/L crime

	Mental State Crime Charge
	Application of Defense

	Specific Intent
	ANY mistake 

(regardless how unreasonable)

	Malice / General Intent
	Reasonable mistakes only

	Strict Liability
	NEVER


· consent
· almost a never defense to crime in this country

· don’t use it on the Bar exam

· entrapment
· almost never available b/c very narrow
· negated by - predisposition on part of Def to commit crime

· NY – affirmative defense 
· Common Law of Crimes

· remember

· no state has these today ( they have all been modified ( BUT need to know for MBE

· battery 
· ~ a completed assault
· is a general intent crime (not S/L)

· assault
· two theories …

· an attempted battery – a specific intent

· as a threat – a general intent 
· on MBE ( look at both parties motivation / intent of (“victim” and perpetrator)
· questions - 31 & 32 (p. 482)
· homicide
· remember – victim m/b human + “murder” on exam menas murder in 2nd (malice crime / no use of specific intent defenses)

· types -  
· 1st degree murder – 

· no uniform defn b/w states (on Bar exam ( have to tell us or define it in hypo stat)
· degrees created by statute
· C/L murder - if show ANY of ( intent to kill + intent to do serious bodily harm + highly recklessness + felony murder

· voluntary manslaughter – killing from passion OR from some provoking event (no time to cool off)

· applies only if some passion is present
· involuntary manslaughter –  two types …

· criminal negligence – 

· misdemeanor manslaughter – killing someone while performing misdemeanor or unenumerated felony
· NY – 

· 1st degree murder – one narrow type - requires ( intentional killing + ≥ one special circumstance (see p. 5 of distinctions outline)

· 2nd degree murder – 3 types …

· intentional killing (w/o special circumstance)

· highly reckless murder

· felony murder

· manslaughter – 

· 1st degree – 3 types …

· intent to do serious bodily harm 

· voluntary / provoked killing 

· unjust abortion

· 2nd degree – killing from recklessness

· negligent homicide – killing from criminal negligence
· 5 defenses to felony murder – 

· any defense to the underlying felony

· felony committed m/b independent of the killing
· death m/b foreseeable

· deaths caused while fleeing from murder are felony murder BUT once reach point of temporary safety ( felony murder rule ends

· not liable for death of co-felon as result of resistance by victim or police

· NY special defense to felony murder – if ALL elements proven ( Def <> commit / aid commission of homicidal act + Def <> armed w/ deadly weapon + Def <> reasonably believe co-felons armed w/ deadly weapon + Def <> reasonably believe other participant intended to engage in conduct likely to result in death or serious physical injury

· kidnapping
· general elements = kid + napping

· NY rules – any degree of kidnapping qualifies for felony murder

· 1st degree – abduction + any of circumstances (ransom / restrain w/ intent to inflict physical injury / victim dies)

· 2nd degree – all other kidnapping ~ “abduction”

· rape
· remember - slightest penetration completes the crime

· statutory rape – S/L + no consent of victim defense + no mistake of fact defense

· crimes against nature – probably not anything on bestiality
· C/L Property crimes
· C/L larceny – 

· requires - unlawful taking by trespass or trick (~ stealing) + must involve some carrying away motion + of personal property of another w/o consent + w/ intent (must exist at time of the taking) to deprive permanently 
· NY – taking property in belief that is yours / have some right to it ( is NOT C/L Larceny

· question - 84 

· embezzlement – 

· requires – embezzler has lawful possession + illegal conversion

· no need for – carrying away / benefit for self / acquisition of title

· false pretenses – 

· requires – Def persuades owner to convey title of property under false present or past pretense / representation

· excludes – future pretense / representation (no way to know that is yet false)

· Robbery
· requires – 
· ~ larceny + assault + specific intent
· ~ must take from victim’s person / presence (broadly speaking) + any form of violence / putting in fear of imminent harm
· NY – 3 degrees

· 1st degree – armed w/ deadly weapon OR cause severe physical injury (key distinction from 2nd degree is the severity of the injury)  [????]
· 2nd degree – 3rd degree + any aggravating factor (~ aided by another / cause physical injury / display a firearm)

· 3rd degree – forcibly stealing property (no physical injury / no firearms)

· Extortion – is blackmail

· requires – threat of future harm

· not robbery b/c – don’t have to take anything from person / presence + threats are of future harm
· Burglary

· C/L requires – a breaking + entering (any time Def crosses plane of inside of house) + into a dwelling house + at night + w/ intention (at time of breaking & entering) of committing a felony 

· breaking – actual or constructive (~ by threats or fraud) + excludes entering through a wide open door / window BUT can break an interior door

· NY – 
· 1st degree – 3rd degree + m/b a dwelling + either (injury to non-participant OR burglars armed)

· 2nd degree – 3rd degree + any circumstance (structure is a dwelling OR injury to non-participant OR burglars armed)

· 3rd degree (statutory burglary) – breaking OR entering OR remaining inside any structure ANY time of day w/ intent to commit ANY time of crime inside

· Arson
· C/L requires – malicious burning (only fires; not smoke/ water damage) + of dwelling house + of another + material wasting of building’s fiber by fire (~ charring of combustible material is sufficient / not heat damage not smoke damage)
· statutory reforms – burning / explosions / water dmg / smoke dmg + any building
· Hot Topics – Crim Law
· mental states for crimes – focus on specific intent crimes and their particular defenses (voluntary intoxication / mistake of fact)
· transferred intent – no merger if multiple victims
· accomplice liability – liable for all foreseeable crimes BUT requires some active participation in the crime
· inchoate offenses – especially conspiracy (know NY distinctions)
· defenses – intoxication + infancy + self defense + mistake of fact (see chart)
· C/L of crimes – homicide crimes + 5 defenses to felony murder
· NY homicide – know NY homicide statute + special NY defense to felony murder
· C/L property crimes – be able distinguish b/w these
· Robbery / Burglary / Arson – 
· Hot Topics – Crim Law

· 4th Amendment Search & Seizure

· Right to Counsel – 5th (Miranda) + 6th (once formal charges placed)
· Key checklist 

· Intents – write intent required for each crime in margin
· Specific intent crimes – there are only 4 categories
· all theft offenses – anything false pretenses + armed robbery + burglary + larceny
· three inchoate offenses – conspiracy + solicitation + attempt

· 1st degree murder

· assault w/ intent to commit battery

· two additional defenses – voluntary intoxication + any mistake of fact (even if unreasonable)
· Malice crimes – arson + murder

· test for malice – recklessness OR extreme indifference to human life

· General intent crimes – all other crimes

· Strict Liability – no intent necessary 
Criminal Procedure

· Constitutional Protections

· 4th Amendment – protects from unreasonable searches and seizures

· 5th amendment – privilege against self incrimination (including grnad jury testimony) + right to indictment by a grand jury (federal / not state)
· limits – does NOT apply to line-ups (b/c no testimony given) 
· 6th amendment – right to effective assistance of counsel in all criminal proceedings + right to speedy public jury trial + right to confront adverse witnesses 
· right to effective assistance of counsel in all criminal proceedings 
· showing ineffectiveness – must show BOTH ( particulated deficient performance + but for causation
· criminal proceedings – all critical stages of prosecution after formal charges filed + in misdemeanor cases ( ONLY where imprisonment / suspended jail sentence is imposed
· prohibits – police from eliciting an incriminating statement O/S presence of counsel after Def charged UNLESS Def waives right

· limits – is offense specific (b/c arises only after formal charge is filed) ( police can question re different crimes (~ both require proof of a different element) + no right before charges filed (tho consider D/P issue if suggestive line-up)
· not applicable to … - blood sampling + taking handwriting / voice exemplars + pre-charge / investigative line-ups + photo identifications + prelim hearings to determine probable cause + brief recess during Def testimony at trial + discretionary appeals + parole / probation revocation hearings + post-conviction proceedings

· right to speedy public jury trial 

· arises -  ONLY after arrested or charged
· remedy - dismissal w/ prejudice

· waiver ~ guilty plea (IF voluntary &  intelligent) 

· right to confront adverse witnesses
· limits – public welfare

· 8th amendment – requirement for bail + prohibition of cruel and unusual punishment + prohibition against excessive fines
· bail requirement
· limits – never applied by S/C against the states + 
· prohibition against excessive fines 
· limits – applies only to penal forfeitures (NOT civil forfeitures)
· 14th amendment – right to public trial
· D/P – requires that self incriminating statement be voluntary (~ free of official compulsion) 

· limit – harmless error test ( no overturn conviction if other overwhelming evidence
· excludes – 5th amendment right to grnad jury indictment + 8th amendment right to bail

· Exclusionary Rule
· Rule – prohibits introduction at trial of evidence obtained in violation of Def 4th, 5th, 6th Amendment rights
· Limitations
· 1) <>apply to conduct of grand jury

· 2) <> apply to civil proceedings

· 3) search in question must violate either Federal Const / Federal statute

· 4) exclusion <> available remedy in parole revocation proceedings

· 5) 3 part G/F defense to exclusions ( no exclusion where police rely in G/F on judicial opinion later Δ ed by another opinion / rely on stat or ordinance later declared unconstitutional / G/F reliance on defective search warrant 

· NY <> recognize G/F reliance on defective search warrant

· 6) use of excluded evidence for impeachment purposes

· NY – all illegally seized evidence may be used to impeach Def trial testimony (but only the Def testimony / not other Def witnesses)

· Fruit of poison tree doctrine
· rule – evidence obtained as a result of the excludable / illegally obtained evidence is inadmissible as well
· Gov’t breaks unlawful chain – w/ ANY of ( independent source + inevitable discovery + intervening Def acts of freewill
· limit – only applies in favor of those people whose rights violated in the original search / seizure (no transfer b/w Def ( 2nd person <> have right to object to search of someone else)
· Law of Arrest

· Generally 
· arrest warrants not required prior to arresting someone in a public place

· BUT – non-emergency arrest of person in own home requires arrest warrant

· Station house detention – police need probable cause to arrest one to compel to come to police station for either interrogation OR fingerprinting

· NY Sliding scale for requisite police authority (most to least)
· arrest – police need probable cause
· stop and frisk – police m/h reasonable suspicion 
· C/L right to inquire – police m/h founded suspicion that criminal activity is afoot + police may then ask questions + detention m/b brief + police must release individual if they provide an explanation

· request for information – police can approach & request EXCEPT on whim or caprice + individual refusal to respond <> give probable cause to arrest

· Law of Search & Seizure (most important)

· Suggested Model – see CMR flow chart on p. 5
· i) Does person have 4th amendment right? – m/b BOTH …

· a) m/b gov’t conduct - includes police + private individual acting at direction of police + private police that h/b deputized w/ power to arrest (includes most campus police)

· b) person m/h reasonable expectation of privacy

· Y – 
· categories of automatic standing ~ owner / resident / overnight guest of premises searched 

· categories sometimes having standing ~ if present when search occurs + if own property seized

· if “Standing” on exam ( know … 
· overnight guests have standing to object

· passengers in car <> have standing to object to search just because present

· briefly on premise of someone else solely for criminal business purpose (cutting up drugs for sale) <> have standing to object to search of those premises

· N – if person has no standing to object to the search ~ 

· rule - when item seized is one that objector holds out to public on regular basis (implicating no right of privacy)
· includes – sound of voice + style of handwriting + paint on outside of car + acct records held by bank + monitoring location of car on public street or in your driveway + anything seen across the open fields + anything seen from flying over in the public airspace + odors emanating from luggage (dog sniffers) + garbage set out on curb for collection

· ii) Did police have search warrant? 

· Y ( valid warrant requires …
· requires - issued on probable cause + states w/ particularity the place t/b searched & things t/b seized + issued by neutral / detached magistrate from competitive business of law enforcement 

· sufficient neutrality - court clerks can issue warrants for violations of city ord.

· NY – if warrant based on informer( underlying affidavit must meet 2 prong test ~

· i) set forth sufficient underlying facts & circumstances to allow magistrate know how informer got relevant info 

· ii) established reliability & credibility of the informer

· NO –
· generally ( see if can use G/F defense to save evidence obtained

· 6 exceptions to warrant requirement – applies in NY b/c no G/F defense
· i) search incident to lawful arrest – search contemporaneous in time / place + to lawful arrest + within a person’s wingspan (i.e., where person could hide / destroy evidence)
· NY – in car ( wingspan includes any interior space in car but not trunk
· ii) auto exception – police need probably cause ( may search entire car & any pkg or container in car that could reasonably contain the item for which have probably cause to search
· probable cause - same as needed for warrant + may arise after car is stopped (BUT m/b before anything / person is searched)

· iii) plain view – officer m/b legitimately present when does plain viewing
· iv) consent – m/b voluntary and intelligent (fact specific) 

· police saying have warrant negates consent + police <> h/t warn that have right to not to consent
· ≥ 2 people have right to use property ( anyone may consent to warrantless search

· v) stop and frisk – legal standard ~ reasonable suspicion (less than prob. cause)
· frisk ~ pat down of outer clothing

· weapons – always admissible if the stopping was reasonable
· non-weapons – admissible if looked like weapon / contraband from O/S
· vi) hot pursuit and evanescent evidence (~ might disappear if wait for warrant)

· hot pursuit – m/b of a fleeing felon + may enter anyone’s home in such pursuit
· Miranda
· The Warning – ALL of ( right to remain silent + anything said can be used against in court + right to presence of atty + if cannot afford atty, one w/b appointed if she desires
· Triggering requires – an interrogation + person is in custody and accused of a crime 
· interrogation – 

· includes - any conduct where police s/h known might get a damaging stmt

· excludes - spontaneous statements by person + routine booking questions 

· custody - if not free to leave at time of interrogation 

· includes – hospital / police car / etc.
· excludes – probation interviews + routine traffic stops 
· Waiver – m/b ALL of ( knowing + voluntary + intelligent + explicit
· explicit - excludes silence / shoulder shrugging

· Breaks – no repeat of warning is necessary for reasonable break (~lunch) BUT is required for longer break (~ day(s) later)

· violation – violates 5th amendment privilege (NOT 6th amendment right to counsel)

· use of statements – ALLOWED to impeach but NOT allowed as substantive evidence (see exclusionary rule)
· statements after giving Miranda – are not effected by pre-Miranda breaches

· does not apply to … - grand jury inquiries + pre-charge line-ups (b/c no testimony given)

· on the exam - (at least 3 ?? on MBE + NY love it)

· Right to Counsel 

· 5th Amendment – non-offense specific

· Rule - once Def terminates interrogation & requests atty upon hearing Miranda warning ( re-initiation of interrogation by police w/o atty violates right

· Essentially – Def is requesting assistance w/ process of police interrogation (substance dealt w/ in 6th amend) = “is not offense specific”
· 6th Amendment Rule – 
· Rule - Def atty has t/b present only if Def is being interrogated about that atty’s case

· Essentially – simply having an atty in another case is not relevant

· NY
· Rule - indelible right to counsel attaches in ANY of …

· i) when Def in custody + police engage in activity overwhelming to the lay person + Def requests counsel

· ii) at arraignment

· iii) upon filing of accusatory instrument / formal charge

· iv) any significant judicial activity occurs
· Waiver - may be obtained from Def known t/b represented by atty only in presence of counsel
· investigatory line-up – NO right to counsel exists UNLESS ( poliace aware Def represented AND Def requests counsel

· Pre-trial Identification

· Very limited purpose for this body of law – only to confirm that victim witness remembers Def from crime & not from the proceedings (so see Limit below)
· 2 bases for attacking pre-trial identification
· Denial of right to counsel – post charge line-ups and show-ups (one-on-one)

· no right to counsel when show victim / witness a photo

· Denial of due process – where identification technique unnecessarily suggestive & substantially likely to produce a misidentification  (~ only white person in entire line-up)

· Remedy – exclude the in court identification of the Def by the witness

· State’s Solution (???? or is this NY) – State can defeat claim for remedy by showing an independent source of identification ~ ample opportunity to observe the Def at time of crime

· Bail

· 2 issues to remember - bail issues immediately appealable + preventive detention is constitutional 

· Grand Juries

· MBE – not important

· NY – 

· consist of 16-23 people + 12 of whom must agree to indict

· right to counsel – 

· witness demanding immunity – may consult atty BUT only O/S of the grand jury room

· witness waiving immunity – may bring atty into grand jury room

· grand jury indictment m/b based on legally sufficient evidence (~ evidence admissible at trial)

· witness testifying in exchange for immunity – receives transactional immunity (~ any transaction about which testifies) SLA testimony is in response to grad jury questions
· if Def requests opportunity to testify before grand jury ( request m/b granted SLA Def waives immunity

· Prosecutorial Duty to Disclose Evidence

· MBE – does not exist

· NY – People v. Rosario – 
· at any time - upon demand, Def may obtain for inspection 8 things …

· i) stmt by self / co-def to law enforcement officer (including grand jury testimony)

· ii) tapes / bugged conversations intended t/b used at trial 

· iii) relevant photos / drawings made by police

· iv) reports of physical, mental, scientific tests

· v) any other property obtained from defendant

· vi) approx. date, time, place of offense charged

· vii) anything state / federal constitution requires disclosed (~ Fed duty to disclose exculpatory evid)

· viii) all specific instances of Def conduct that prosecutor intends to use at trial to impeach Def credibility

· b/w time jury sworn in / pros opening stmt – Pros must produce any prior written / recorded stmts of witness & prior criminal records that intends to introduce at trial

· w/i 30 days of pleading not guilty ( Def must notify Pros of intent to present insanity defense

· w/i 20 days of arraignment – Pros MAY serve Def w/ demand for alibi defense (Def must reply w/i 8 days)

· before Def direct case (after Pros rests) – Def must make available any relevant prior written / recorded stmts by Def witness

· mistakes in Rosario disclosures – 

· today - reversible error only if Def shows reasonable possibility that non-disclosure materially contributed to the result of the trial (Def must show prejudice to case)

· previously – reversible error

· Right to Jury Trial

· Constitutional right – arises if max authorized sentence > 6 mos (no right if ≤ 6 mos)

· criminal contempt – if sum of sentences exceed 6 mos ( right arises

· Number & Unanimity 
· minimum number – 6 (if this few, then m/b unanimous)

· unanimity – S/C has approved non-unanimous 9 / 3 & 10 / 2 verdicts
[NY or US S/C case ????]
· Cross sectional requirement
· right to have jury pool to reflect cross ection of community
· no right that own jury reflects this cross section

· Peremptory challenges
· unconstitutional for either side to exercise peremptory challenge to exclude jurors on account of race / gender
· Right to Counsel / Ineffective assistance of counsel – must show BOTH ( deficient performance by counsel + but for such performance, result w/h/b different (more likely in essay b/c requires discussion)

· Guilty pleas 

· 2 basic trends - 

· S/C unwilling to disturb guilty pleas after sentencing – 

· S/C has adopted K theory of plea bargaining – 

· Judge must - establish voluntariness of plea ( address Def re nature of charges + notify of max authorized sentence and mandatory min sentence

· Def claims innocence – plea can still be voluntary b/c c/h made rational choice in face of evidence of guilt
· 4 basis for w/d guilty plea after sentencing ( pleas was involuntary + lack of jurisdiction to take plea + ineffective assistance of counsel + failure of prosecutor to keep agreed upon plea bargain
· Death Penalty

· Know only 4 sentences
· Any death penalty statute that does not give Def chance to present mitigating facts & circumstances is unconstitutional.

· There can be no automatic category for imposition of death penalty.

· The State may not by statute limit the mitigating factors; all relevant mitigating evidence must be admissible or the statute is unconstitutional.
· Only a jury and not a judge may determine the aggravating factors justifying imposition of the death penalty.
· Double Jeopardy

· when does jeopardy attach
· in jury trial – when jury sworn

· in judge trial – when first witness sworn

· civil – jeopardy does not generally attach

· 4 exceptions permitting re-trial (after jeopardy attaches)

· hung jury – jury unable to agree on verdict (some states require unanimity)

· mistrial for manifest necessity ~ def has to go into hospital

· retrial after successful appeal

· breach of agreed upon plea bargain by Def – when Def breaches ( plea and sentence c/b vacated
· Same offense

· Rule – 2 crimes are not same offense if each crime requires proof of an additional element that other does not
· NY – all crimes arising from single criminal transaction m/b tried together

· Lesser included offenses – bars trial for other included offenses

· rule - works both ways Lesser / greater and greater / lesser offenses)

· applies when – all elements of one crime are included for the other

· does not apply when – all elements of the lesser crime do not apply to the greater crime

· exception – jeopardy for battery + victim dies + may try for murder
· RoT for BAR – err on side of saying not same

· Separate sovereigns – no double jeopardy where separate sovereigns try you for the same crime
· Not same

· BUT – state and locality are the same
· 5th Amend Protection Against Self Incrimination 

· Scope of protection
· protects from – compelled testimony (~lie detector test / compelled interrogation)
· does not protect from – introduction of one’s body to incriminate a person (hair / tattoos / etc.)
· Who may raise – anyone is entitled to raise this any time under oath in any proceeding
· Eliminated by – any of ( grant of immunity + no possibility of incrimination (~ SoL has run) + waiver
· immunity ~ use & derivative use immunity - 

· can still prosecute based on evidence had prior to such grant

· NY – grant of transactional immunity is broader than use & derivative use immunity

· waiver - Criminal Def waives privilege when taking the stand re any issues relevant to cross examination + waiver in Civil proceeding applies to all subsequent Criminal prosecutions
· Limits on Prosecution - Unconstitutional for Pros to make negative comment on Def failure to testify / remaining silent on hearing Miranda warning
· Wiretapping & Eavesdropping

· Rule – all require a warrant
· Exception – unreliable ear ( all speakers in this society assume the risk that any listener will either consent to gov’t monitoring or is wired
· Practical advice – all police cars are wired
· Hot Topics
· Exclusion – limits + fruit of poison tree doctrine

· Search & Seizure

· Miranda

· Pre-trial identification

· Right to Jury Trial & Guilty Pleas

· Grand Juries – Rosario + Pros duty to disclose + Right to Counsel (for NY)

· 5th Amendment – Privilege + Double Jeopardy
this is tricky (
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