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· 34 questions on ( Art. 2 UCC (sale of goods)
· Background
· Art 2 UCC
· applies to – K primarily related to sale of goods
· primarily – consider mixed service / goods K – 
· goods ~ movable tangible property (other than R/E or Buildings)

· C/L

· applies to – everything else
· e.g., - land + employment K + lending +  services
· NY

· frequently tested ~ remedies

· must know - 
· C/L w/ NY variations – 
· UCC Art. 2 – sales of goods

· UCC Art. 2A – leases of goods (Both commercial and private) – NOT applicable to land
· defn

· contract – agreement enforceable by the courts
· agreement - not all agreements ~ K

· express K – created by words
· implied K – created in part by conduct (possibly in addition to words)

· quasi-K – equitable remedy  (equitable ~ governed by concepts of equity (not K law / limited thereby))
· Enforcing K
· in rem remedies
· generally – remedy that involves the thing itself

· specific performance –

· applies to – 

· C/L - sales of R/E + antique / art / custom made

· UCC – unique goods

· NOT apply to – services ~ BUT injunctive relief / negative specific performance is available under K / in event of breach by Def
· NY – viewed as equitable remedy( courts reluctant to award UNLESS money dmgs inadequate
· reclamation – 

· defn - recovery of goods by unpaid seller from buyer insolvent at time of delivery of goods
· requires – buyer still has goods + 

· limit – 

· 10 day rule ~ reclamation demand  m/b w/i 10 days of buyer receiving goods

· no right to recover goods form TP buyer
· no special reclamation right to any $$ B received from selling to TP

· entrustment – 

· rule – entrusting owner no right to recover stuff from subsequent bona fide purchaser for value
· e.g., - bailment for services

· sole remedy – sue for conversion

· money damages (dollar remedies)
· punitive damages - NOT ALLOWED
· remember – role of damages ~ compensation <> punishment
· liquidated damages – K specified damages
· rule – only if BOTH ( damages difficult to forecast + K provision ~ reasonable forecast

· reasonable – generally NOT fixed amount that applies to all degrees of injury (~ flat fee for delinquency)
· expectation damages – put PL in same position as if K h/b performed w/o breach
· analysis – what would PL have w/o breach + what does PL have w/ breach + reconcile the two
· NY essay – mention that money dmgs rules based on concept of protecting PL’s expectation interest + court endeavors to put PL in same $$ position as if K not breached
· special case – lost volume seller – if breach from regular inventory ( recover provable lost profit even if sell same item from inventory subsequent to breach
· consequential / special damages – 

· requires – injured party incurs special damages + contemplated by parties at time of K
· special damages ~ damages beyond expectation damages arising from breach

· contemplated by parties – m/b foreseeable by Def (~ if PL put Def on notice)

· e.g., - lost profits
· incidental damages – covers cost of entering into replacement K
· rule – ALWAYS recoverable

· avoidable damages – PL recovery limited to extent comparable performance was possible
· comparable performance ~ m/b ( same type of work + same city / location

· rule – PL obligated to mitigate damages
· remember – this is a defense ( Def ~ burden of pleading / proving avoidable damages
· Existence of an Agreement
· offer
· defn – manifestation of words / conduct of commitment
· requires – identify ( offeree / class of offerees + subject matter + sometimes P term
· subject matter – must specify …
· land ~ identify land + price

· goods ~ quantity OR requirements / output (BUT an increase m/b in line w/ prior volume)

· employment ~ duration
· P term – depends ( … C/L (land) requires P … UCC (goods) ~ P NOT required if parties intend 

· remember – 

· advertisements usually not offers b/c <> sufficiently identify offeree

· vague wording disqualifies words as an offer ~ appropriate / fair / reasonable
· limiting / exclusive language indicates offer exists ~ all / only / solely (~ requirements K)
· termination of offer

· death of party – death/ insanity of EITHER party before agreement ~ immediately termination
· exception ~ option (~ promise to keep offer open for set period of time)
· lapse of time – by K provision OR reasonable time (~ > 1 month)

· revocation – prior to acceptance + statement / conduct by offeror + unambiguously indicates change of mind + Def awareness 

· unambiguously – NOT simple existence of multiple offers
· effective date – upon receipt

· limit – not possible when ANY of … 

· … detrimental reliance – m/b reasonable & foreseeable

· … part performance of unilateral K offer – part performance makes offer irrevocable 
· part performance – m/b more than mere preparation (BUT prep may be detr. rel)

· … option – promise not to revoke + supported by consideration (applies to ALL K)
· NY – agreement in writing ~ enforceable w/o consideration

· … firm offer rule applies (UCC) – promise not to revoke + offer to sell goods + by merchant + written + signed by party charged +  sets time offer held open

· limit - capped at 3 mos

· offeree response – ANY of … 

· counteroffers – permanently rejects / replaces the original offer 

· on Bar ( distinguish counter-offer (statement) from bargaining (query)

· conditional acceptance – permanently rejects / replaces the original offer
· e.g., ~ if … + provided that … + on condition that …

· acceptance adds terms – 

· C/L ~  mirror image rule ~ acceptance must mirror the offer terms

· UCC (goods) – no mirror image rule BUT distinguish from conditional acceptance w/ added terms

· both parties merchant ( new term ~ included UNLESS either ( material +  offeror objects

· one party <> merchant ( new term ~ excluded UNLESS non-merchant accepts
· acceptance

· offer CAN control method of acceptance – simply reading comprehension
· start of performance – 
· bi-lateral K – treated as implied promise to finish ~ acceptance
· unilateral K – part performance is NOT acceptance – can stop w/o breach

· improper performance ~ acceptance + breach of K
· accommodation exception – ships wrong stuff + seller explains that out of requested items
· effect ~ no acceptance + no breach
· conflicting communications – Mail-box rule
· rule – communication not effective until received
· exception – acceptance ~ effective when sent UNLESS either …

· … offeree ( sends rejection first + then sends acceptance ( first to arrive controls

· … rejection ~ BOTH ( arrives first AND relied on prior to acceptance arrives
· type of K

· bi lateral K – ALWAYS assume this unless facts include “only by” 

· unilateral K – law implies as if saying acceptance can only arise by completion of task
· Flawed Agreement Process
· lack of capacity
· defn - minority (under 18) + intoxication + insane

· right to disaffirm – Def lacking capacity has this
· implied re-affirmation – K becomes enforceable when Def gains capacity + retain bene w/o complaint
· liability for necessities ~ quasi K (never K liability) ( amount depends on value (NOT on agreement P)
· duress / coercion
· effect - K ~ VOIDABLE
· requires – MORE  than simply taking economic advantage UNLESS economic duress
· economic duress ~ BOTH ( threat to breach existing K + other party accedes b/c desperately needs goods

· misrepresentation in the inducement

· effect – K VOIDABLE  if misrepresentation is material (~ a flaw in agreement process) 
· remember – honest / innocent nature of misrepresentation ~ IRRELEVANT

· mistake of fact (at time of agreement)
· mutual mistake of material fact – flaw in process ( K ~ VOIDABLE 
· unilateral mistake – NOT flaw SLA other party <> aware of mistake ( K ENFORCABLE 
· statute of frauds
· applies to – ANY of …  (7)   MY LEGS
· … transfer of any interest in R/E w/ duration > 1 yr from time of agreement
· … service K not capable of performance w/i 1 yr 
· … sale of goods ≥ $500 
· … lease of goods w/ total payments > $1000 
· … promise by estate rep to pay estate exp from own funds
· … promise as consideration for marriage  ~ pre-nuptial / post-nuptial agreements
· … surety ~ promise to answer for debt of another (“answer for” means guarantee on the Bar)

· applies – ONLY when one party agrees to pay “if another party does not pay”

· exception ~ main purpose exception …

· MBE - if guarantee’s purpose ~ bene guarantor  (~ the paint to paint my house)

· NY – MBE rule + BUT dicta suggests that exception more limited in NY ( must show that basis exists for liability of guarantor independent of guarantee

· NY applies to – ALL of Above + ANY of … CINAL
· … assignment of insurance policy 
· … promise to name beneficiary of insurance policy 
· … agreements to pay commissions or finders’ fees
· … agent authorization to deal re interest in land (~equal dignity rule)

· lifetime duration – depends …

· MBE – NEVER SoF 

· NY – ALWAYS SoF issue 

· effect – defense to claimed K (raise if … BOTH ( agreement covered by SoF + SoF not satisfied)
· satisfying SoF w/o writing – by ANY of … 
· … full performance - by party against whom SoF asserted ( valid re service K
· … part performance – depends

· land – must include 2/3 of … payment / improvement / possession

· services  ~ NEVER sufficient

· … delivery of goods – SoF satisfied only to extent already delivered (~ NOT remainder of K)
· … judicial admission – sufficient IF during ANY … deposition / discovery + pleading +  testimony
· writing requires – depends on …
· … sale of goods 
· rule - quantity + signed by person t/b charged

· exception ~ b/w merchants (  memo confirming oral agreement valid re BOTh parties UNLESS recipient objects w/i 10 days

· … lease of goods (UCC 2A) – writing + states is a lease + identify object + quantity + duration + amount of rental payments
· … transfer of R/E / services K / guarantees – writing + identifies parties + subject matter + consideration + signed by person t/b charged+ material terms (~ who agrees to do what)
· K modifications - if within SoF as modified ( m/b writing of modification for SoF (~ as matter of law
· remember - at C/L ( K provision requiring written modification ~ ignored
· agent authority to sign K  for another

· equal dignity rule – if underlying agreement subject to SoF ( agent authority m/b evidenced by writing 
· lack of consideration / substitute for consideration

· detriment (MBE) or benefit (NY) – or promise thereof – is sufficient consideration
· MBE – consideration required

· NY – a written agreement regularly eliminates need for consideration
· adequacy of consideration - IRRELEVANT 
· past consideration – NOT bargained for (but remember NY allows writing alone)
· pre-existing legal duty – performing pre-existing suty <> sufficient consideration
· exceptions – 
· third party - T/P promise to pay re pre-existing duty ~ enforceable (~ new duty to T/P)

· UCC sales of goods – no consideration necessary IF modification sought in G/F

· part payment of due debt  - depends … 
· … undisputed debt ~ no new detriment / bene  to DR / CR ~ no consideration (but remember NY OK if in writing)
· … disputed debt – release for part payment ~ enforceable
· consideration substitutes (3) - 
· promissory estoppel – e.g., if no bargained for exchange
· written promise to pay a debt barred by legal defense – based on promissory estoppel
· written agreement (NY only)

· lack of bargained for exchange

· e.g., - unilateral act that other party <> ask for

· Unenforcability Based on K Contents
· illegality at time of agreement
· illegal subject matter – VOID

· illegal purpose – VOIDABLE against person with illegal purpose IF enforcing party <> know re illegality

· public policy

· covenants not to compete – depends on what limited .. w/b fact based issue

· sale of business - depends on  reasonableness of ( time limitation + geographic limitation
· employment K ( reasonableness of ( time limit + geographic limit + business need for limit

· exculpatory clause – K provision eliminating liability
· depends on facts

· K away liab for negligence <> against public policy in appropriate circumstances

· NEVER - K away liability for intentional torts / gross negligence
· unconscionability

· consists of - oppressive terms (subst)  / unfair surprise (proc) 

· relevant time ~ at time of K (ignore ALL subsequent changes)
· Terms of Agreement
· effect of party words
· parole evidence rule – if integrated agreement exists ( court <> consider contradictory parol evidence
· vocabulary –

· integrated agreement – written + version of deal + court finds t/b final version
· parol evidence – parties’ words + spoken OR written + before integrated agreement
· complete integration – judge finds final version ~ complete
· partial integration – final version does not cover entire agreement
· merger clause – K provision stating that this ~ complete & final agreement (~ highly persuasive BUT not conclusive)
· reformation – any action to change written agreement
· exceptions – court considers parol evidence when …  

· mistake in integration –  claim re clerical error in integrated K

· rescission – party sues for rescission (rather than reformation)

· rescission ~ judicial decision that K unenforceable b/c of opponent misrep.
· explanation – trying to interpret terms in integrated K

· adding terms – use of parol evidence to add terms DEPENDS whether integration ~ complete
· changing K w/ later words – NOT subject to parol evidence rule
· refusal to enforce unconscionable K – ????
· effect of party conduct

· conduct ~ extrinsic evidence

· course of performance – what parties have done under this contract
· course of dealing - what parties have done under earlier, similar contracts
· custom and usage - what others have done under similar contracts
· UCC as source of terms

· seller’s delivery obligation in common carrier K – depends whether…
· shipment K ( get goods to common carrier + make reasonable delivery arrngmts. + notify buyer
· common carrier K –  intermediary carries out delivery

· remember – seller obligation completed before delivery to buyer + assume this K default
· destination K ( get goods to buyer
· FOB city – seller obligated until delivery to that city

· risk of loss 
· SALES of goods ~ 4 rules … go down list until one applies
· 1 - agreement controls
· 2 - breaching party liable for ANY uninsured loss (ANY breach qualifies)

· 3 - if common carrier, seller has risk of loss until completion of delivery obligation
· 4 – if no common carrier …

· … merchant SELLER has risk of loss until buyer receives (i.e., takes physical possession) of goods
· … non-merchant SELLER has risk until tenders (~ makes goods available)
· LEASES of goods ~  NOT on MBE / only NY
· rule – owner / lessor retains risk of loss (ignore lessee’s possession)
· exception ~ business finance lease – lessee has risk of loss (T/P~ finances lease)
· e.g., - retailer does not finance leases
· warranties ~ 
· SALES of goods –  …3 types …
· … express warranty – seller gives facts / promise / shows buyer a sample 

· NOT ~ opinion / general / vague / subjective
· … implied warranty of merchantability in sale of goods – goods sold by merchant + fit for ordinary purpose
· merchant – m/b more than just a business person ( m/b selling of the kind
· on BAR ( if get info re seller ( probablyIWM present

· … implied warranty of fitness for a particular purpose in sales of goods - 

· requires – implied warranty of merchantability existed + IWM was NOT breached + implied warranty of fitness for particular purpose + buyer has particular purpose + seller knows purpose + buyer relies on seller
· e.g., - sell white patent leather U Texas shoes to intern for law interview
· LEASES of goods – generally ~ same 3 types of warranties apply

· exception ~ finance lease – no implied warranty made by T/P financial institution (BUT implied warranties made by original company)

· disclaimers ~ 
· … of express warranties – NOT ALLOWED
· … of implied warranties – allowed IF any of ( “as is” / “w/ all faults” / conspicuous  (~ different kind of print from rest of page)
· limitation of remedies – ALLOWED for BOTH implied and express warranties
· test for validity ~ unconscionability at time K entered 
· remember - limits preventing recovery for personal injury re consumer good deals ~ prima facie unconscionable
· Disputes re K Performance
· K for goods (UCC)
· perfect tender rule –  if no perfect tender ( buyer gains option to reject ~ excuses from accepting/paying
· exceptions – 
· cure – seller gets opportunity to cure if EITHER …

· … cure possible before agreed deadline 
· … S reasonably believed that imperfect tender w/b accepted (~ prior course of accepting imperfect tender)

· installment sales K (~ goods delivered in installments) – if cure <> possible ( buyer’s option to reject arises re …

· … single installment only if non-conformity substantially impairs that installment 

· … whole K only if non-conformity substantially impairs entire K

· acceptance of goods – bars subsequent rejection

· remember - buyer m/h opportunity to examine (payment in advance <> acceptance; delay in inspecting ~ acceptance)
· revoking acceptance of goods – ALLOWED if ALL of ( substantial impairment of goods + difficulty of discovery + buyer gives goods back
· rejection ( immediate + based on perfect tender

· revocation ( subsequent + substantial impairment standard
· making payment – checks OK + Seller <> have to take ( BUT rejection gives Buyer adt’l reasonable time to tender payment
· C/L K (non-UCC)
· substantial performance rule – 
· Seller - recovers under K law for substantial performance
· Buyer ~ claims money damages re breach + gets option to reject ONLY for material breaches  (excuses K performance ( no right to recover for part performance)
· material breach ~ non-breaching party <> receive substantial benefit of her bargain 
· includes -  minor breach combined w/ anticipatory repudiation
· excludes – later performance IF w/i reasonable time UNLESS K makes timely performance essential
· NY – Seller has quasi K right to recover (governed by equity)
· divisible K ~ K explicitly divides payment per unit ( substantial performance tested unit-by-unit
· performance excused (post K)
· other party’s breach – excuses performance IF party can / does reject
· other party’s repudiation by word / conduct – excuses party’s performance + party can sue
· by words ~ anticipatory repudiation
· by conduct ~ manifests other party’s inability to perform (~ sells consideration / antique painting) 
· retraction of repudiation – if timely (~ before innocent party relied …) ( innocent party still bound BUT can require adequate assurance of repudiating party’s performance
· later agreement - 
· accord & satisfaction – only suspends enforcement of original K + discharges it upon satisfaction 
· accord ~ new agreement b/w parties already subject to existing agreement + to do something different instead (not just less of same thing) + releases old agreement upon satisfaction 

· satisfaction ~ actual performance of  the accord
· effect of breach ( party can sue under EITHER original K OR new accord
· modification (substituted agreement) – releases original K upon new agreement
· key ~ when does promsiee agree to cancel old debt (modification occurs at time of new agreement; accord & satisfaction occurs only upon satisfaction)

· novation – releases original party if ALL of ( original K ~ valid + agreement ~ b/w all (original / new) parties + immediate extinguishment of K duties b/w original parties + new K ~ valid

· rescission ~ cancellation – allowed IFF some performance remains for BOTH parties 
· effect – excuses ALL K obligations 

· subsequent impossibility / impracticability / frustrated purpose ~ subsequent + unforeseen + impossible
· destruction of THING necessary to performance –  
· C/L – duty to perform discharged if destruction makes performance impossible
· UCC – goods identified in original K – depends who has risk of loss when damaged …

· … seller ~ K avoided …BUT Buyer may elect to take damaged goods at lower P

· … buyer ~ buyer bears loss from damage / destruction
· exception – seller w/ risk of loss NOT excused if goods ~commodity / fungible
· death of PERSON necessary to performance ~ if non-delegable / based on decedent’s reputation / skill 
· remember - death terminates offer prior to acceptance
· frustration of purpose – if BOTH ( both parties know purpose at time of K + later unforeseen occurrence affects that purpose

· UCC – N/A
· express condition ~ K language limiting obligations created by other K language ( strict compliance REQUIRED or performance excused
· REQUIRED phrases ~ if / provided / SLA / unless / when / conditions on (if none ( NO express condition)
· types – law same for both 

· condition precedent – occurrence must precede performance

· condition subsequent – performance occurs first ( then worry about occurrence

· distinguish – conditional acceptance, et al ( NOT agreed by both parties
· excuse / elimination of condition ~ ALLOWED by later words / conduct / failure to cooperate by party protected 
· Delegation ~ T/P Performance of K
· can someone else perform
· rule – delegation allowed 
· exception – if ANY of ( prohibited by K + ANY performance requires special skills / party’s reputation
· remember – on BAR ( “no assignment” also prohibits delegation + “delegation” that everyone agrees to ~ novation
· failure of T/P to perform

· delegating party ALWAYS remains liable to other K party (delegation <> excuse performance)
· T/P delegatee – NOT liable to K recipient b/c no K liability / privity

· Assignment ~ T/P Enforcement of K
· assignment 

· vocabulary – 

· assignment – party transfers rights under a K to another

· assignor – transfers the right

· assignee – receives the rights

· obligor – K party not privy to the assignment

· requires – language of present assignment + writing IFF amount assigned > $5000  (NO consideration)
· restrictions on … - 
· by K – either as a …

· … prohibition  - takes away right to assign but NOT power to assign (  assignor liable for K breach BUT  assignee who does not know of prohibition can still enforce 
· effectively ~ “don’t do that”

· … invalidation - takes away BOTH right to assign and power to assign ( assignor liable for K breach + no rights to assignee
· effectively ~ “if you do that, it is void / invalid”

· at law – C/L bars assignment that substantially changes duties of obligor
· substantially changes – is it just as easy to perform for the assignee?
· assigning right to payment – NEVER substantially changes duties of obligor

· assigning other K performance right – ALWAYS substantial change 
· right of assignee – can sue obligor
· defenses against assignee - obligor has same defenses against assignee as w/h against assignor
· notice issues – 
· obligor’s payment to assignor ~ effective UNLESS obligor knows of assignment
· modification K b/w obligor and assignor ~ effective SLA obligor <> know of assignment

· multiple assignments – 
· gratuitous - last assignee wins ( subsequent assignment revokes prior gift assignment
· NY – writing eliminates need for consideration

· for consideration - first assignee for consideration wins (IGNORE who notifies obligor first)
· exception – if later assignee BOTH ( <> know of earlier assignment + obtained payment / payment equivalent from obligor
· implied warranty - assignor warrants that rights assigned ~ assignable AND enforceable
· remedy to injured assignee – claim for breach of warranty of assignment

· T/P beneficiary
· requires – K identifies T/P beneficiary  (assignment ~ party identifies T/P outside of K)
· vocabulary - 
· T/P beneficiary – did not make K BUT can enforce K made w/ intent to benefit them
· promisor – person whose promise / performance benefits the T/P
· promisee – other K party 
· creditor beneficiary – if T/P ~ already CR of promisee at time K made
· donee beneficiary – the default 
· intended beneficiary ~ m/b named in K
· incidental beneficiary – NO K law rights
· cancellation / modification – T/P can enforce original K only if vested 
· vested ~ if T/P BOTH ( knew and EITHER (  detrimental relied OR gave a requested assent
· rights of T/P beneficiary – 

· rule - T/P enforces K under K law against promisor SUBJECT TO any defense of promisor against promisee
· rule - T/P <> sue promisee UNLESS … T/P ~ creditor beneficiary on original debt
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