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· Conflicts on the Bar
· 2 types of problems
· judgments – Another state or nation ~ source of judgment + winner wishes to have it recognized / enforced by courts of NY, which will ~ forum for enforcement action
· choice of laws – Litigation ~ filed in NY and NY court must decide whether to apply NY law or some other state's / country's (Note:  bar examiners expect you to know local law; will tell you re other state). 
· identifying the conflicts problem
· key “flags” – w/b  2 or more states (or another nation) mentioned + other jurisdiction’s legal rule or action w/b described
· Judgment Conflicts

· sister state conflicts

· rule – NY must recognize / enforce judgments issued by sister states
· recognize – NY obliged to convert sister state judgment into NY judgment

· enforce - NY obliged to use own enforcement mechanisms to apply sister state’s judgment

· exceptions – 

· lack of personal jurisdiction in sister state – NY applies minimum contact analysis 
· Y – NY applies sister state judgment

· N – NY treats sister state judgment as VOID
· NY MAY limit enforcement if sister state would so limit its own judgment ~ undisclosed party fraud + prejudicial procedural errors in judicial process

· invalid defenses

· sister state’s judicial mistake of law / fact – place to fix this is on appeal in sister state – 
· NY public policy - NY recognizes / enforces sister state judgment tho underlying determination violates NY public policy (BUT see foreign country judgments)
· foreign conflicts
· guiding principle - comity ~ respect for foreign country judgment 
· presumption – recognize foreign judgment (per Uniform Enforcement of Foreign Country Money Judgments Act ~ NOT Constitution)
· mandatory NON-recognition – if EITHER ( …
· … foreign court <> personal jurisdiction over Def (c/b raised re (??) default / litigated judgment
· … Def <> have full / fair opportunity to defend

· discretionary non-recognition – ANY of … 
· … lack of subject matter jurisdiction in foreign court (exam will say this)
· … foreign country was seriously inconvenient venue for Def

· … PL  agreed to resolve dispute somewhere other than in foreign country courts 

· ~ K choice of forum clause + parties agreed to arbitrate
· … judgment violates strong NY public policy (~ exorbitant atty fees)
· Choice of Law
· domicile
· basically – every person …

· … has a domicile by EITHER ( operation of law OR choice
· … retains prior domicile until changed by operation of law / choice

· domicile of origin ~ by operation of law ( domicile at birth ~ domicile of parents (NOT where born)

· domicile of minor – changes as parents’ domicile changes (~ throughout minority)

· incompetents - retain domicile had prior to incompetency
· domicile of choice –

· acquired when - satisfy BOTH of …
· presence ~ question of fact + temporary presence suffices if intention criterion met 

· intent - manifest an intention to remain in new state / country INDEFINTIELY (not forever) ~ does NOT matter why 
· further changes – occur whenever meet both requirements
· multiple dwellings - 

· if one principal + one seasonal home ( principal home ~ domicile
· if multiple principal homes ( first acquired ~ domicile
· preliminary considerations
· choice of law issue – only arises if BOTH (  laws of 2 states must differ + difference matters
· relevant to – torts, contracts, property, wills and trusts, family law …

· NOT relevant to - criminal + tax
· limits – 

· Constitutional standard – state m/h significant contact to party / parties for its laws to apply (to avoid arbitrary / fundamentally unfair application of laws)

· does state law require / prohibit the choice – e.g., NY law defines which states’ laws control validity of will probated in NY
· torts
· previously (examiners want you to know) ~ vested rights doctrine – apply state law where tort occurred
· today – government interest analysis 
· goal - identify state w/ greatest interest in application of its law to particular case
· analysis – determine if each state has interest in applying its laws by …

· … identify the competing state rules (examiners tell other state rules)

· … identify the policies that underlie those rules (sometimes examiners tell this)
· rules favoring PL ~ compensate PL OR deter negligence / tortious behavior 
· rules favoring Def ~ preserve assets of Def
· … identify contacts of parties (~ domicile) / transaction (~ key events) with each states
· … ask if contacts with each state implicate / "trigger" the  policies underlying its rules
· possible outcomes - 

· un-provided for case – neither state has interest ( normally apply NY law (b/c court most familiar w/ NY law)

· false conflict – only one state has an interest ( apply law of interested state
· disinterested forum – there states + NY <> have interest + other states ~ interested
· NY court applies - EITHER ( NY rule OR rule that judge things ~ best

· true conflict – both states have an interest … 2 situations …
· conduct regulating rules – conflicting rules differ in defining appropriate conduct ( apply law of place of tort
· loss distributing / allocating rules – conflicting rules re consequences of a wrong ( apply 3 Neumeier Rules (~ modified government interest analysis ( should take where government interest analysis would lead you)

· 1) If P and D ~ same domicile ( apply the law of that domicile.
· same domicile – 2 situations ( P & D from same place + P & D from different states but have same law and accident in third state

· 2) if split domicile ( did causing conduct OR resulting injury occur in either party’s domicile (if Y ( apply that state’s law)
· 3) all other situations ( rebuttable presumption that law of tort applies
· rebuttable – if another state’s policies w/b severely impaired by applying law of tort

· maybe – if EITHER ( accident occurs in place neither party expected t/b OR some place ~ FAR greater int.
· loss allocation rule e.g., - 

· guest passenger statutes – NY allows passenger to sue driver 
· all immunity rules – inter-spousal / family / charitable
· caps on damages

· vicarious liability rules – whether owner / lessor of car c/b held liable for negligence of driver

· loss allocation SUMMARY – 

· if parties from same domicile ( apply that law

· all other situations ( apply law of tort presumptively

· contracts
· express choice of law clause – NY applies parties’ choice re construction of K 
· … re construction of K – NY respects this (even if chosen state <> connected to K / parties)
· construction of K ~ standard of performance/ excuse for non-performance / damages 

· … re validity of K – 

· problem ~ circularity ~ K valid if choice of law clause given effect +  Whether choice of law clause given effect turns on whether K valid
· NY solution – enforce choice of law clause UNLESS any of …

· … parties and transaction <> connection to place chosen 
· … contrary to public policy

· … no true consent (fraud / mistake / adhesion)

· … clause circumvents NY stat of Frauds
· special rules – irrespective of express choice of law made in K
· UCC K ~ respects parties’ choice of law IF BOTH ( state chosen bears reasonable relationship to parties / transaction + parties actually agreed to clause (~ no adhesion K)
· N Y General Obligations Law
· 5-1401 – NY USUALLY respects choice of NY law re K ≥ $250,000 even tho parties / transaction <> connected to NY (also applies to UCC K)
· limit – NY court MAY dismisses for forum non conveniens
· 5-1402 – NY MUST respect choice of NY law re K ≥ $1M SLA parties choose NY law AND submit to NBY jurisdiction (no dismissal for non conveniens allowed)
· no express choice - 
· vested rights theory (traditional) – depends on issues being adjudicated …
· … validity / effect of K – governed by place of K execution (~formalities of contracting (offer, acceptance, sufficiency of consideration, requirement of writing), capacity of parties)
· … performance of K – governed by law of place of performance (~sufficiency of performance, excuses for non-performance)
· limited gov’t interest analysis – generally ~ NA ( NY CA ~ generally no government int at stake 

· exceptions - capacity (~ age related) / adhesion / need for writing under Stat of Frauds
· modern approach ~ most significant relationship test ~ grouping of contacts test ~ center of gravity test
· … determine the relevant contacts with each state (~ party domicile + place of K negotiation / execution / performance)

· … consider which state has most significant contacts for given issue

· NOT a balancing test – no bright-lines (just show examiners can analyze this)

· special cases - 

· Usurious K -  (~ specify an interest rate too high under NY law) ( New York sustains if valid under law of any jurisdiction w/ reasonable relation to parties / transaction
· auto insurance policies - in actions b/w insured & insurer ( place where policy issued ~ source of the governing law
· property
· intervivos transactions
· R/E conveyances – governed by law of situs
· K for R/E conveyances – governed per K rules above
· personal property – governed by law of situs (but remember personal prop. c/b moved)
· UCC - law & filing system of debtor’s location (residence / place of business) govern (rather than law of situs of secured chattel)
· inheritance issues - 
· R/E – 
· generally - law of situs (testamentary & intestacy)
· validity of will – NY allows if valid in ANY of NY / execution state / domicile at death or execution

· personal property – 

· intestate succession – NY applies law of domicile at death re all issues 

· testamentary disposition – applies re personal property located anywhere (??)

· generally – law of domicile at death

· validity of will – NY allows if valid in ANY of NY / execution state / domicile at death or execution

· revocation / alteration – law of domicile at time of revocation / alteration

· election of NY law in will – court respects re ALL property (R/E & personalty) located in NY
· family matters

· marriage – if valid where celebrated ( valid everywhere
· exception - if violates strong public policy of NY (~ incest / polygamy / under age of authority)
· non-exception - NY respects gay marriage IF valid where celebrated (at least re all property issues / rights & duties of marriage)

· divorce – NY recognizes any divorce issued by state w/ jurisdiction over EITHER ( parties or marriage
· jurisdiction over marriage - marriage ~ located anywhere a spouse domiciled ( that state has jurisdiction to destroy the marriage
· alimony – governed by law of state that issued order of alimony
· child support / custody – issues are entirely statutory (Fed / NY) ( no C/L issues here ( moving state to state ( need to look at relevant statutes
· overarching exceptions
· procedural rules – apply law of forum (~ NY)
· civil practice rules – law of forum applies
· statute of limitations – apply NY SoL UNLESS both ( NY borrowing statute applies 
· applies if – All of ( issue of civil practice + PL ~ non-resident + action arose O/S NY 

· effect – apply shorter of NY / other state’s SoL
· statutes of repose – applied in favor NY SoL (so no claim may exist for SoL to apply to)
· defn - extinguishes a cause of action (substantive rule)

· differs from SoL ~ which <> extinguish claim / merely bars recovery (procedural rule)
· foreign law – 

· … NY law supersedes only if deeply offensive to apply the foreign law
· … foreign penal law ( NY either apply NY law or extradite person to other state
· … foreign tax law – NY <> apply
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