Agency & Partnership
2Agency


2
Principal’s Liability for Agent’s Torts


2o
vicarious liability ~ ABC’s + Scope


2o
other actors (not just simple agent)


2o
intentional torts


3
Principal’s Liability for Agent’s Contracts


3o
express authority


3o
actual implied authority


3o
apparent authority


3o
ratification


4o
liability on the K


4
Duties Agent owes to Principal


4o
care


4o
obedience


4o
loyalty


4Partnership


4
Formation


4o
formalities


4o
key test


4
Liability to Third Parties


4o
agency principles apply


4o
personal liability of general partners


5o
general p’ship liability by estoppel


5o
liability and formation w/i other unincorporated business organizations


5
Relations Between Partners


5o
fiduciary obligations


6o
right in partnership property


6o
other


6
Dissolution


6o
key defn


6o
issues during winding up


6o
priority of distributions




Agency

· Principal’s Liability for Agent’s Torts
· vicarious liability ~ ABC’s + Scope
· rule - Principal liable for torts committed by agent if BOTH ( principal-agent relationship exists +  tort was committed by agent within scope of that relationship
· principal-agent relationship ~ exists if ABC ~ Assent / Benefit / Control present
· Assent – “must be informal agreement b/w Principal (who has capacity) and the agent”
· Benefit – “agent’s conduct must be for Principal’s benefit”
· Control - “Principal has right to control agent by having power to supervise the manner of agent’s performance”
· scope – 3 factors determine this …
· … whether conduct was w/i agent’s job description / of the type hired to perform
· … whether tort occurred on the job ( detour is WITHIN scope; frolic is O/S scope

· detour - mere departure from assigned task
· frolic - new and independent journey
· … did agent intend to benefit the principal ( sufficient that agent intended even a partial benefit to the Principal
· other actors (not just simple agent)
· sub-agents – “no vicarious liability for a sub-agent’s tort UNLESS there is Assent, Benefit, and right to Control that sub-agent”
· arises when – agent engages someone else to achieve goals
· borrowed agent – “no vicarious liability for a borrowed agent’s tort UNLESS there is Assent, Benefit, and right to Control that borrowed agent”
· independent contractor – “no vicarious liability for an independent contractor’s torts”
· independent contractor – status is determined by authority of Principal to control manner of performance
· exceptions (2) ~ …

· ultra-hazardous activities ~if mess up ( someone dies (~ brake pads) 

· estoppel ~ if P holds out independent K w/ appearance of agency ( Principal estopped from denying vicarious even for independent K torts 

· intentional torts

· rule - outside the scope of agency
· exceptions – w/i scope of agency if ANY of … 
· … specifically authorized
· … natural – from the nature of the employment
· … motivated by a desire to serve the principal
· BAR - all three tend to appear at the same time ~ a bouncer
· Principal’s Liability for Agent’s Contracts
· rule - Principal liable if BOTH ( P-A relationship exists + Principal authorized agent to enter the contract
· BAR – best answer mentions each type of authority
· express authority 
· rule - Principal used words to express authority to agent ( c/b Oral + c/b Private + is NARROW (b/c governed by words themselves)
· exception – k for conveyance of land MUST BE in writing
· revoked by – EITHER ( unilateral act of either party + death / incapacity of the principal
· NY Distinction - express authority cannot be revoked if durable power of attorney exists
· durable – requires conspicuous survival language (~ survives death)
· power of attorney - a written expression of authority to enter a transaction
· actual implied authority

· requires - agent reasonably believes the principal has given authority due to ANY of ( 
· necessity ~ implied authority exists to do all tasks necessary to accomplish an express task
· custom ~  implied authority exists to do all tasks customarily performed by persons with the agent’s title or position
· prior dealings - between Principal and Agent ( implied authority exists to do all tasks: which the AGENT believes to h/b authorized to do from prior acquiescence of the Principal
· apparent authority

· rule – BOTH ( Principal "cloaked" agent with appearance of authority + third-party reasonably relied on appearance of authority
· arises in 2 situations - 
· secret limiting instruction ‑ Agent has actual authority + Principal secretly limited that authority +  Agent acts beyond the scope of the limitation
· lingering authority - actual authority terminated +  agent continues to act on principal's behalf.
· ratification
· rule – authority granted AFTER contract has been entered, if Principal BOTH ( knows of ALL material facts re K + accepts benes of K

· NY exception – no ratification if Principle alters the terms of the K (P must entire K w/o change for ratification to be effective)

· liability on the K

· if no authority ( Principal NOT liable on contract + agent is liable on the contract
· If authority ( principal is liable on the contract.  If authority, agent is not liable on the contract
· NY Distinction - If principal is partially disclosed (only the identity of principal concealed) or undisclosed (fact of principal concealed), authorized agent may nonetheless be liable at the election of the third-party
· undisclosed – ANY ambiguity as to the identity or existence of the Principal
· Duties Agent owes to Principal
· care
· requires – agent must exercise reasonable care
· obedience

· requires – agent must obey reasonable instructions
· loyalty

· requires – agent cannot benefit from ANY of ( self dealing + usurpation of Principal opportunity + secret profits
· self-dealing ‑ Agent cannot receive a benefit to the detriment of the principal
Partnership

· Formation
· formalities
· NONE - There are no formalities to forming a general p’ship.
· defn – “A general p’ship is an association of 2 or more persons who are carrying on as co-owners of a business for profit”
· key test

· Sharing of the profits.  “An association in which the parties contribute money or services in return for a share of the profits (if any) is prima facie evidence of a partnership”
· Liability to Third Parties
· agency principles apply
· Partners ~ agents of the partnership for carrying on usual partnership business
· Partnership ~ bound by torts committed by partners in scope of partnership business
· Partnership ~ bound by contracts entered by partners with authority
· personal liability of general partners

· generally – general partners ~ personally liable for debts / liabilities / K / torts of the p’ship

· incoming partners – NOT liable for pre-existing p’ship debts BUT any money which contributed to the partnership by the incoming partner c/b used to satisfy prior debts
· outgoing partners - RETAIN liability, even on future debts, UNTIL notice of their withdrawal given to all known and even potential creditors
· general p’ship liability by estoppel

· rule – one who represents to a third party that p’ship exists is ESTOPPED from later claiming against that third party that it did not exist (e.g., to limit liability)
· liability and formation w/i other unincorporated business organizations

· limited partnerships – p’ship in which there is + at least one general partner + at least one limited partner
· formation – file certificate of limited p’ship + w/ Dept of State + including names / addresses of all general partners (NY wants to know about all orgs utilizing limited liability)
· liability & control – 

· general partners - liable for all debts / obligations of the limited p’ships BUT may exercise substantial control
· limited partners - not liable for debts / obligations of the p’ship + must pay full consideration for their interests + may NOT exercise substantial control of the p’ship
· registered limited liability partnerships (RLLP) ~ LLP engaged in professional services 
· formation – file certificate of registration w/ Dept of State including ( the profession t/b practiced
· liability - no partner (general or limited) will be liable for the debts / obligations of this business form (BUT partner is always liable for their own wrong doing AND that of those people under their direct supervision)
· limited liability companies (LLC)
· formation - must file articles of organization + may adopt an operating  agreement (similar but not by-laws)
· liabilities - members (owners) are NOT liable for any debts/ obligations of the business form
· partnership characteristics – 
· Members control (like partners control), but may delegate to managers
· Limited Liquidity --Member interests are not freely transferable
· Limited Life -- events of dissolution
· essentially ( LLC ~  ltd liability + ltd liquidity + ltd life + ltd tax
· Relations Between Partners
· fiduciary obligations
· Partners ~ FIDUCIARIES of each other AND the partnership.
· duty of loyalty - same as P-A ( general partners may not … engage in self dealing + USURP general partnerships opportunities + realize secret (undisclosed) profits
· action for accounting - only form of action that c/b brought by p’ship against one of its breaching partners
· remedy ~ losses caused by the breach + disgorge profits of the breaching partner
· right in partnership property
· specific partnership assets ~ land, leases, equipment owned SOLELY by the p’ship ( no individual partner may transfer the assets w/o p’ship authority
· share of profits and surplus – individual partners may freely transfer their share of profits / surplus to third parties (~ sale, bequest, etc.)
· share in management – unique to p’ships ( this is an asset that belongs SOLELY to the p’ship itself ( no individual partner may transfer their share of mgmt to a third party
· conflicted property ( NY test ~  whose money was used to buy the property determines whose prop. it is
· other
· management - absent an agreement, each partner entitled to EQUAL control (vote)
· salary - absent an agreement, partners get NO SALARY
· sharing of profits & losses - 
· absent an agreement, PROFITS SHARED EQUALLY
· absent an agreement, LOSSES SHARED LIKE PROFITS
· Dissolution
· key defn
· dissolution - any material change in a partnership caused by … death or withdrawal of any single general partner
· termination - the real end
· winding up - period between dissolution and termination in which the remaining partners will liquidate p’ship assets to satisfy the p’ships creditors
· issues during winding up

· compensation for winding up – partners who help do receive compensation (exception to the rule against compensating partners)
· liabilities incurred during winding up ~ i.e., re ongoing business during winding up
· old business – p’ship (and therefore individual general partners) retain liability on all transactions entered into to wind up old business with existing creditors
· new business – in NY ( p’ship (and therefore its individual general partners) retain liability even on new business transactions UNTIL notice of dissolution is given to all existing and even potential creditors
· priority of distributions
· each level of priority - must be fully satisfied before beginning the next level in this order:
· outside CR
· inside CR ~ loans to the P’ship

· partner capital contributions (treated as a debt of the p’ship) – other partners contribute to this

· profits / surplus – shared equally ???
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