NEW YORK COURSE

WILLS

I.  EXECUTION OF WILLS

A.
PROBATE refers to Surrogate's Court proceeding in which (1) it is judicially determined that the decedent left a validly executed will (or that the decedent died without a will and his heirs [“intestate distributees”] are determined), and (2) a personal representative (executor if named in a will; administrator if appointed by the court) is appointed to administer the decedent's estate. [July 2002:] Order of priority for appointment as administrator: (i) surviving spouse; (ii) children; (iii) grandchildren; (iv) mother or father; (v) any other distributee.

B.
REQUIREMENTS FOR VALIDLY EXECUTED WILL


To have capacity to make a will, the testator must be 18 years old.  [July 1986]


#1.
SIGNED BY TESTATOR  (or by someone at testator's direction and in her presence),

When T's name is signed by another person [proxy signature]:  Such person (1) must also sign her name; (2) cannot be counted as one of the two needed attesting witnesses; and (3) "shall" affix her address (but failure to affix address does not invalidate the will).


#2.
Testator's signature must be AT THE END THEREOF,

#3.
Testator must sign will (or acknowledge earlier signature) IN PRESENCE OF EACH WITNESS,

#4.
WILL PUBLICATION:  Testator must "publish" the will; must communicate to the witnesses that THEY ARE WITNESSING A WILL (not some other legal document),


#5.
TWO ATTESTING WITNESSES [Feb. 2001], and

#6.
EXECUTION CEREMONY MUST BE COMPLETED WITHIN 30 DAYS.


When does the 30-day time period start to run?  when first witness signs
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Codicil (later amendment or supplement to a will) must be executed with same formalities.

The only formalities required in some states, not required in New York:


*  Witnesses need not sign in each other's presence.


*  Witnesses need not sign in the testator's presence. [Feb. 2001]

1.
“Signature at the end” requirement: Tammy signs her will in the middle of the page.  Immediately below Tammy's signature, the will names Tammy's friend Ed Smith as executor.  Then follows the two witnesses' signatures.


____YES____  Is the will admissible to probate, when it was not signed "at the end thereof"?

Only consequence:

· words following signature ~ ignored

· ED <> serve as executor

Exception:  Entire will invalid if (but only if) the matter below T's signature is so material that it is necessary to complete the dispositive plan.

2.
On July 28, Tom took his typewritten will to his friend Wes and said "This is my will; please sign it."  Wes signed the will as a witness, and then Tom signed it.  Because Tom had Parkinson's Disease, Wes held and guided Tom's hand as Tom signed; his signature is almost illegible.  On August 11, Tom took the will to Wally and said "This is my will; please sign it."  Tom proffered the will to Wally with his signature showing; Wally signed on the second witness line. Tom has died; Wes predeceased him.  Is the will admissible to probate?

YES – b/c meets 6 point test


___NO_____  Wes signed before Tom signed the will; is that a problem?

The exact order of signing is not critical when will execution ceremony is: contemporaneous transaction
[But where T (testator) forgot to sign when witnesses signed, and added his signature in the witnesses' presence a week later, will denied probate; not a contemporaneous transaction.  Witnesses are attesting witnesses and must attest to T's signature when T signs the will.]


__NO____  [Feb. 2000] Wes held and guided Tom's hand when Tom signed; problem? b/c SLA T’s volitional act

___NO___  Tom's signature is barely legible; does that create a problem? any mark intended as T’s mark satisfies

___NO___  Wes and Wally did not sign in each other's presence; is that a problem? unlike some states


___NO___  [Feb. 1983]  Wally signed 14 days after Wes; is that a problem? 30 day rule applies

___NO___  Tom did not sign the will in Wally's presence; problem? simply proferring will w/ earlier signature is sufficient
3.
In Hypo #2, how can we probate the will if Wes, an attesting witness, predeceased Tom?

Burden of proof as to due execution is on will proponent.  If will is not self-proved [see next page], both attesting witnesses must testify as to the facts necessary to show due execution.  If one witness is dead, absent from state, incompetent or cannot with due diligence be found, testimony of other witness suffices.  If none of the witnesses is able to testify, proof of signature of testator and one witness.

ATTESTATION CLAUSE, which appears below T's signature line and above witnesses' signature line, recites all the elements of due execution:  "On the above date, testator declared to us that the foregoing instrument was her will and she asked us to serve as witnesses thereto.  She then signed the will in our presence, we being present at the same time.  We then signed the will as attesting witnesses in testator's presence and in the presence of each other."
Although not legally required, value of an attestation clause:  Such a clause is:

When useful:
(1)  __witness w/ poor memory


"Probate of a will does not turn on memory of attesting witnesses."




(2)   hostile witness

SELF-PROVING AFFIDAVIT procedure recognizes that most probates are harmonious, and no one is contesting the will's validity.  Witnesses sign sworn affidavit that recites all statements they would make if called to testify in court.  Affidavit, which can be signed at any time after will is executed, is usually signed at the same time as the will.  Unlike an attestation clause (which is merely corroborative of witnesses' testimony--you have to call the witnesses to testify, or else prove signature), self-proving affidavit is a substitute for the live testimony of the witnesses.  The affidavit serves same function as deposition or interrogatory.  The will is admissible to probate on strength of the sworn recitals in the affidavit unless interested party objects, in which case the formal rules of proof of due execution (supra) apply.  (Interested party: heir, or legatee under an earlier will.)

C.
INTERESTED WITNESS STATUTE

The fact that a will beneficiary is an attesting witness never affects the validity of the will.  The only consequence:  [Feb. 2000]  BEQUEST TO THE WITNESS IS VOID . . . UNLESS:


#1:  Supernumerary rule:  There were three witnesses and the other two were disinterested.

    ***
#2:  [Feb. 1998] Witness would be a distributee (intestate heir) if testator had died without a will -- in which case a "whichever is least" rule applies:  the witness-beneficiary takes the lesser of (i) amount given by will, (ii) intestate share.

4. Terry's will provides:  "I give $50,000 to my brother Bob Barker, and my residuary estate to my sister Mary Brown."  The will, which names Jack Jones as executor, is signed by Terry and witnessed by Bob Barker and Jack Jones.  Terry is survived by his brother Bob and his sister Mary as his only living relations.  Terry's estate is valued at $200,000; what distribution?


___NO__  Is the bequest to Bob Barker voided under the interested witness statute?


(If Terry had died intestate, would be the amount of Bob's intestate share?)

Bob w/h inherited $100K ( T/F legacy to Bob <> voided under interested witness statute

Therefore, the legacy to Bob NOT voided under the interested witness statute.


___YES___ 
[Feb. 1998]  Terry's will named Jack Jones (who was an attesting witness) as executor.  Is Jack qualified to serve (and be compensated) as executor? only beneficial gifts trigger statute

5.
Tess executes her will in Florida, but does not "publish" the will. The witnesses thought they were witnessing a power of attorney, not a will.  [The will would be valid in Florida; they don’t have a “will publication” requirement.]  Tess moves to New York and dies there five years later.

___YES_____ Is the will admissible to probate in New York?

FOREIGN WILLS ACT:  A will is admissible to probate in New York if it was validly executed under (1) New York law; or (2) law of the state where it was Executed, regardless of testator's domicile at that time; or (3) law of the state where testator was Domiciled, either when the will was executed or at death.]

Caveat:  These rules go only to question whether the will is admissible to probate in New York.  Once the will is admitted to probate, New York law governs construction and application of its provisions.

6.
[July 2001]  Tanya writes and signs document in her own handwriting that reads: "This is my last will.  I leave all my property to the American Red Cross."  The instrument is not witnessed; should it be admitted to probate?

___NO___  Holographic wills [handwritten, signed but unwitnessed] are NOT valid

except for armed services (during declared / undeclared war) and mariners at sea



   (expires one year after discharge)

(expires after three years)

But if the instrument, entirely in Tanya's hand, was witnessed by two witnesses, it would be valid (assuming the 6-point test was satisfied).  There is no requirement that a will be typewritten.  “Holographic will” is a term of art that refers to handwritten, signed but unwitnessed wills that are recognized in about 30 states, but are not valid in New York.  But, under the Foreign Wills Act, a holographic (unwitnessed) will written in (e.g.) New Jersey is valid in New York!

7.
Larry Lawyer prepares a will for Tina and supervises the will's execution.  However, Larry does not have Tina declare that the document is her will; the two witnesses think the document is a power of attorney.  On Tina's death, the will is denied probate, and Tina's estate passes by intestacy.  Do the intended will beneficiaries have a cause of action against Larry Lawyer for negligence, the recovery being the amount they would have taken had the will been validly executed?


__NO___   because: no privity of K


A lawyer's duty is to: runs only to K who contracted for atty’s services ( ONLY client can sue atty for negligence
II.  REVOCATION OF WILLS

A.
WHAT CONSTITUTES A VALID REVOCATION.  A will can be revoked only (1) by a subsequent testamentary instrument, executed with appropriate formalities, or (2) by physical act (burning, tearing, cutting, canceling, obliteration, or other act of mutilation).
8.
Isadore's three-page will is found among his papers after his death.  At the bottom of each page is written, in Isadore's handwriting, "This will is void.  Isadore Berman."


_____  Valid revocation by subsequent testamentary instrument? NO – not witnessed by 2 W’s + NY <> recognize holographic wills

______  Valid revocation by physical act? NO – not a cancellation – cancellation / obliteration requires subsequent writing across the writing of the will

______  Suppose Isadore had written, at the bottom of each page, "I cancel this will."  Valid revocation by cancellation? same as “I burned this will”

______  Suppose Isadore crossed out his signature with a big X; valid revocation by physical act?

YES – decisive act of revocation – anything do to signature shows intent to revoke entire will

B.
REVOCATION BY IMPLICATION

9.
In 1994, Tim executes "my last will."  In 1998, Tim executes "my last will."  The 1998 will does not contain language of revocation of earlier wills.

To the extent possible, you read the two instruments together.  The second "last will" is treated as a codicil to the first will, and revokes the first will only to the extent of inconsistent provisions.  But if second will is wholly inconsistent with the first (e.g., first will leaves "all my property to Alice" and second will leaves "all my property to Betty"), the first will is revoked by implication.

C.
REVOCATION BY PHYSICAL ACT BY ANOTHER PERSON [revocation by proxy] must be:


(1) at T’s request  (2) in T’s presence and  (3)  ≥ 2 witnesses to act


How many people have to be in the room? 4

D.
PRESUMPTIONS REGARDING REVOCATION OF WILLS

(1)  Where a will was last seen in T's possession or control is not found after death, presumption:  T revoked the will by physical act.

(2)  Where a will was last seen in T's possession or control is found mutilated after T's death (e.g., torn in two), presumption:  T revoked the will by physical act.

(i) Neither presumption arises if the will was last seen in the possession of someone adversely affected by its contents.  (ii) Evidence is admissible to rebut the presumption of revocation where the will cannot be found or is found in a damaged condition.  [July 1996: will left with attorney for safekeeping--and attorney cannot find it.]  [Feb 1998: testator told witnesses that destruction of the will was accidental.]

E.
CHANGES ON FACE OF WILL AFTER IT HAS BEEN EXECUTED

10.
Elsie's duly executed will makes a number of general legacies, including:

"10.  I give the sum of $5,000 to my nephew, Hobie Gates.

"11.  I give the sum of $2,000 to my niece, Susan Slade."

Elsie decides to make some revisions in her will without the assistance of an attorney.  Using a marking pencil, she deletes clause 10 in its entirety and strikes the "$2,000" in clause 11.  Using a ball point pen, she writes in "$5,000" above the crossed-out $2,000, and initials and dates the margin.  Elsie dies three years later.  What is the effect of these changes on the will? NO effect at all
NO  [July 2001]  Does Susan take the $5,000?

Words added to a will after it is signed and witnessed: disregarded as unattested words (only words present when T signed constitute the will)

______  [July 1998, July 2001]]  Was the gift to Hobie validly revoked?

Partial revocation by physical act: not recognized in NY (minority rule) – can only revoke in entirety
Bottom line in #10: read will as originally written
In New York, the only way a testator can make changes in her will:

only way to change NY will is to EITHER ( write new will or codicil to existing will (both meeting 6 point test to execution)
10a.  Suppose the interlineations and cross-outs in #10 were made by the testator immediately before T signed the will and the witnesses signed as attesting witnesses.  Are the changes valid?

YES – b/c part of duly executed will

F.
NO REVIVAL OF REVOKED WILLS; DEPENDENT RELATIVE REVOCATION

11.
In 1997, Ted executes a will that devises his entire estate to his nephew Ned.  In 1999, Ted executes a new will that, after revoking the 1997 will, leaves his estate in trust: Income to Ned for life, remainder to Ned's children.  (Ted does not destroy the 1997 will.)  Later, Ted changes his mind again.  He revokes the 1999 will by physical act, intending to revive the earlier will.  On Ted's death, the 1997 will and an unsigned xerox copy of the 1999 will are found in Ted's safe deposit box.  Ted is survived by Ned, and by his daughter Delilah, whom he detested and intended to disinherit.  Which will, if either, is entitled to probate?

   1.
Will #1 revoked when Will #2 (with its revocation clause) was executed.  General rule is that a will is an "ambulatory" document that has no legal effect during testator's lifetime, and is effective only at the testator's death.  This is the one exception to the general rule; a will can revoke an earlier will made by the testator.

   2.
Will #2 was revoked by physical act.
   3.
No revival of revoked wills.  When Ted made the second will containing language of revocation of earlier wills, the 1997 will was legally dead.  It could not be "revived" simply by destroying the later will.  It can only be revived in one of two ways:  (1) if it was re-executed -- signed again by the testator and two witnesses, or (2) the doctrine of "republication by codicil" applies.  (E.g., testator validly executes a codicil to the first will that makes various changes.)
   4.
Dependent relative revocation ("DRR") might be applied by the New York courts in this case.  This common law doctrine permits a revocation to be disregarded when premised upon, conditioned upon, dependent upon, a mistake of law as to the validity of another disposition (here, the mistaken belief that by revoking Will #2, he thereby revived Will #1).  Effect would be to disregard the revocation of the second will (the one that was revoked based on the mistake of law) and permit its probate.  This doctrine has been applied by one Appellate Division case, but never by the Court of Appeals.  If you are given a DRR question, argue both ways.

Application of DRR is sometimes called the second best solution doctrine.  [The best solution -- giving effect to T's intent by reviving the 1997 will -- is not possible under New York law.]  The doctrine should never be applied unless disposition that results from disregarding the revocation comes closer to doing what the testator tried (but failed) to do than an intestate distribution.  If the 1997 will had said "all to my nephew Ned" and the 1999 will said "all to my friend Sammy Smith" and the other facts were the same, DRR should not be applied.  Ted's revocation of the 1999 will (in effect, "I’ve changed my mind, and I do not want Sammy to take my estate") would be independent of his intent to revive Will #1 in favor of nephew Ned.  To disregard the revocation of the 1999 will would defeat intent.  On these facts, the conventional rules would be applied, and intestacy would result even though T’s estate passes to Delilah, whom he intended to disinherit.

But back to the facts of #11, where both instruments benefited nephew Ned.  If we disregard the revocation of the 1999 will because the court decides to apply DRR, how can we probate that will when Ted had destroyed it???


5.
Proof of lost will statute [July 1996]
#1.
Due execution must be proved as in any case.

#2.
Must be established that the will was not revoked.  (The "lost will" proponent must overcome the presumption of revocation that arises from the will's nonproduction; or that the revocation should be disregarded because of DRR.)

#3.
"All provisions of the will must be clearly and distinctly proved by each of at least two credible witnesses or by a copy or draft of the will proved to be true and complete."

In New York, the “no revival” rule ALSO APPLIES TO CODICILS
12.
In 1998, Sid executes a will that devises Greenacre to his sister Mary and the rest of his estate to his wife Sarah.  In 1999 Sid executes a codicil to his will:  "I revoke the gift of Greenacre to my sister Mary.  Instead, I devise Greenacre to my niece Nell."  In 2000, Sid tears up the codicil, intending to revoke it and to revive the gift of Greenacre to Mary under his will.


______  Does Mary take Greenacre under the 1998 will? NO – no revival rule also applies to Codicils – once revoked, it stays revoked

III.  DEATH OF BENEFICIARY DURING TESTATOR'S LIFETIME

A.
NEW YORK ANTI-LAPSE STATUTE     [tested frequently]

When a will beneficiary predeceases the testator, the gift lapses (cannot make a gift to dead person b/c cannot have title to anything)
UNLESS the gift is saved by the state's anti-lapse statute.  New York anti-lapse statute applies only when the deceased beneficiary was:

Testator's issue or brother or sister
AND leaves issue (descendants) who survive the testator.
13.
Tim's will devises Blackacre to his brother Bob, and devises his residuary estate to his sister Sue.  Bob dies during Tim's lifetime, survived by his wife Betty and his son Junior.  Bob leaves a will that devises "all my property" to his wife Betty.  Then Tim dies survived by Betty, Bob Jr. and Sue.  Who takes Blackacre?


___YES___  Does the anti-lapse statute apply to the devise to Bob? a brother who left issue
Therefore, Blackacre passes to: JR who is substituted as taker under anti-lapse statute
But what about the fact that Bob left a will that devised "all my property" to his wife Betty???  Doesn't the anti-lapse statute save the gift for the deceased beneficiary's estate? NO – statute names a substitute taker ( bene’s will is irrelevant to this case
13a.
Suppose, instead, that Tim's will devised Blackacre "To my brother Bob if he survives me."  Again, Bob dies during Tim's lifetime, leaving a child (Junior) who survives Tim.


____NO__  Does Junior take Blackacre under the New York anti-lapse statute? gift fails according to its terms (condition not satisfied) ( Blackacre goes to residuary estate
B.
LAPSE IN RESIDUARY GIFT: "SURVIVING RESIDUARY BENEFICIARIES" RULE

14.
Ted's will, after making various bequests, provides:  "I devise all of the rest, residue and remainder of my estate in equal shares to my brother Al, my sister Betty, and my friend Carl."  Ted is survived by Al and Betty.  Ted's friend Carl predeceased him, leaving a son (Carl Jr.) who survived Ted.  What distribution?


___NO___  Does the anti-lapse statute apply to Carl’s one-third share of the residuary estate? Carl not related to T

Who takes Carl’s one-third share of the residuary estate, then? Al and Betty ½ each as surviving residuary beneficiaries
If testator’s residuary estate is devised to two or more persons and the gift to one of them lapses, the other residuary devisees take the entire residuary estate, in proportion to their interests in the residue (absent contrary will provision).

14a.
Same facts, except that it was Ted's sister Betty who predeceased Ted, leaving a child (Ben) who survived Ted.  Al and Carl also survive Ted.  Who takes Betty's one-third share of the residuary estate?

Betty’s son Ben – Ben takes under the anti-lapse statute

Anti-lapse statute trumps "surviving residuary beneficiaries" rule.

C.
SIMULTANEOUS DEATHS:   Under the UNIFORM SIMULTANEOUS DEATH ACT [USDA]:  If two persons die under circumstances such that there is no sufficient evidence that they have died otherwise than simultaneously, the property of each is distributed as though he or she survived.
15.
[Feb. 1998]  Mary, a widow, is the insured under a $100,000 life insurance policy that names as beneficiary "my son Sam if he survives me; otherwise my daughter Donna."  Mary executes a will that leaves her residuary estate "one-half to my son Sam and one-half to my daughter Donna."  Mary and Sam are both killed instantly in a plane crash.  Mary is survived by Donna, and a grandson, Sam Jr.  Who takes the life insurance proceeds?  Mary's residuary estate?


$25,000 life insurance proceeds:  As though the insured survived the beneficiary.
Donna takes ( distribute insurance as though insured survived and beneficiary predeceased

Mary's residuary estate:  [Donna takes 1/2, of course.  The other 1/2:]  As though the testator survived and the beneficiary predeceased, invoking the "lapsed gift" rules.
goes to Sam Jr. under anti-lapse statute

Cases of intestacy (not involved here):  As though the property owner survived and the heir (“distributee”) predeceased.
If H and W are joint tenants (with right of survivorship) or [Feb. 1998] tenants by the entirety die simultaneously, One-half passes under H's will (or by intestacy) as though H survived W, and one-half passes as though W survived H.  The point:  The simultaneous deaths prevent operation of the right of survivorship.  In effect, the property passes as though a tenancy in common were involved.

½ to each ???

16.
Mother and Daughter were both fatally injured in a car accident.  The coroner’s autopsy shows that Daughter survived Mother by about 10 minutes.  Mother left no will.  


______ Does Daughter take as Mother's intestate distributee? YES – have sufficient evidence of survival

New York did not adopt Uniform Probate Code's "120-hour rule," under which a person must survive by 120 hours to take as heir.  In New York, the controlling law is the USDA.

D.
CLASS GIFTS

17.
T‘s will devises Blackacre "to the children of my brother Howard," and his residuary estate to his wife Wanda.  At the time the will is executed, Howard has two children:  Andy and Betty.  After the will is executed but before T's death, Howard has another child:  Carl; and Andy dies survived by Andy Jr.  Then T dies; two years later Howard has another child: Donna.  Who owns Blackacre?

BAR
______  Does Andy Jr. take a share under the New York anti-lapse statute?

NO – this is a nephew – NOT issue / sibling of T ( anti-lapse statute NOT apply

Who takes, then?  Betty & carl ½ each as surviving class member
Class gift rule (a rule of construction based on presumed intent):  If a will makes a gift to a group of persons generically described as a class ("children," "brothers and sisters," etc.) and some class members predeceases the testator, the class members who survive the testator take (absent contrary provision).  Rationale:  Testator was "group-minded" in making the gift, and wanted this class of persons -- and no one else -- to share ownership of the property.  (Another explanation:  In determining the takers of a class gift, you read the will as of testator's death.)

Key – T <> name takers by name
Contrast result when the beneficiaries are named individually and not as a class:  "I devise Blackacre to Andy, Betty and Carl, the children of my brother Howard, in equal shares."  Here the will makes gifts of one-third shares to three individuals:  Andy, Betty and Carl.  If Andy predeceases T, his one-third share lapses, falls into the residuary estate, and passes to Wanda.

read will and determine takers as of date of T’s death

Subject to:  possible application of the anti-lapse statute. If the gift were "to the children of my son Howard," since the beneficiary who predeceased the testator was within the degree of relationship covered by the anti-lapse statute, and left a child who survived the testator, Andy Jr. would take under the lapse statute.  The class gift rule gives way to the anti-lapse statute when the predeceasing class member is within the scope of the anti-lapse statute.

[Back to #17; devise of Blackacre was "to the children of my brother Howard."]  What about Donna (born to T's brother Howard two years after T's death)?

Rule of convenience:  The rule of construction used to determine the takers of a class gift.  The class is closed (and later-born class members are excluded) at the time a distribution to the class must be made.  We close the class in order to determine the minimum share of each class member, so a distribution can be made without the necessity of asking for a rebate or refund later on.  Is called the "rule of convenience" because any other solution would be inconvenient and disruptive of property ownership.


Outright gift by will:  the class closes at T's death.*




* Subject to "gestation" principle.  






Common law presumption: 280 days from conception to birth.

18.
Tim's will bequeaths property in trust:  "income to my wife for life, and on her death principal to the children of my sister Sue."  At Tim's death, Sue has two children:  Annie and Bennie.  Then Sue has another child: Connie.  Then Tim's wife dies and her life estate comes to an end.  Two years later, Sue has another child (Donnie).  Who is entitled to a share of the trust corpus on the wife's death?

Under the "rule of convenience," when does the class close?  (When are the class members entitled to receive a distribution?)

at life tenant’s death


______  Does Connie share in the gift? YES

______  Does Donnie share in the gift? NO born after class closed at life tenant’s death / Rule of Conven
IV.  INTESTATE SUCCESSION

The statutes of descent and distribution apply when (i) decedent left no will (or left a will that was not properly executed), (ii) will does not make a complete disposition of the estate ("partial intestacy"), or (iii) an heir ("distributee") successfully contests the will, and the will is denied probate.

The N.Y. Estates, Powers & Trusts Law [EPTL] uses the term “issue” throughout.  “Issue” and “descendants” are synonymous, and include children, grandchildren, etc.

A.
INTESTATE DECEDENT SURVIVED BY SPOUSE

19.
[July 2002] Hal died intestate survived by his wife Wilma and three children:  Al and Bob (by an earlier marriage) and Carol (by his marriage to Wilma). Hal owned property worth $500,000. What distribution?

Wilma:  If the intestate decedent is survived by his spouse and one or more children or their issue (descendants), whether of this marriage or an earlier marriage, the surviving spouse takes: 1st $50,000 + ½ of balance = 225,000


Al, Bob and Carol:  1/6 each (remaining estate pro rata)
20.
Wendy dies intestate, survived by her husband Hank, her mother Molly, and her sister Sue.  Wendy never had children.  At her death, Wendy owned property worth $300,000.  Distribution?

Husband Hank:    If the intestate decedent is survived by her spouse but not by any issue, the surviving spouse takes: EVERYTHING

Mother Molly:

NONE
Sister Sue: NONE
B.
ISSUE TAKE "PER CAPITA AT EACH GENERATION"

21.
Winona, a widow, died without a will.  She had three children but two of them (Art and Bill) predeceased her.  Art had one child and Bill had two children.  As indicated by the family tree below, Winona was survived by her daughter Carol, her daughter-in-law Betty, and four grandchildren as her nearest kin.  What distribution?



Winona


Carol: takes 1/3



 Art

Bill -- Betty
Carol
G-1, G-2, G-3: take 2/9 each







whole point ~ 1st cousins all take same amount

 G-1

G-2
   G-3
 G-4

In most states (and formerly in New York), the distribution is “per stirpes,” under which the issue of a deceased child take by representation the share their parent would have inherited if living.  Carol would take 1/3; G-1 would take 1/3; G-2 and G-3 would take 1/6 each.

In New York, in making intestate distributions among children and the issue of deceased children, we apply the rule known as PER CAPITA AT EACH GENERATION.

Step 1:  You make the initial division of shares (with one share for each line of issue) at the first generational level at which there are living takers.

Step 2:  All living persons at that first generational level take a share.

Step 3:  The shares of deceased persons at that generational level are combined and then divided equally among the takers at the next generational level in the same way.

Result:  Persons in the same degree of kinship to the decedent always take equal shares.


[Feb. 1999]  What about G-4? nothing UNLESS parent deceased


What about daughter-in-law Betty?  Does she take a share?

NO – in-law is ignored

Added fact:  [July 1999]  Bill, who predeceased his mother, left a will that left “all my property, including any interest I have in my mother’s estate, to my wife Betty.  Does Betty take a share?

NO – had no vested devise – only had an expectancy (not an interest in property) – have no interest in live parent’s estate

22.
[July 1999, July 2000]  In 1993, Tillie, who is single, executes a will that bequeaths $300,000 "to the issue of my brother Bill," and the rest of her estate to her sister Sue.  When the will is executed, Bill has three children: Alice, Carol, and Donna.  Alice dies in 1996, leaving a child Andy.  Carol dies in 1999, leaving two children: Clyde and Claude.  Tillie dies, and her will is admitted to probate.  Tillie is survived by her sister Sue; by her niece Donna, and by her three grand-nephews (Andy, Clyde and Claude).  Who takes the $300,000 as brother Bill's "issue"?



Brother Bill



Alice

    Carol 
  
Donna



Andy

Clyde
Claude

A gift in a will or trust to someone's "descendants" or "issue" is also distributed per capita at each generation [absent contrary provision].

Step 1:  Make the initial division of shares (with one share for each line of issue) at the first generational level at which there are living takers -- here, the nephew-niece level.  Brother Bill has three lines of issue: Alice's line, Carol’s line, and Donna, so there are three shares.
Step 2:  All living persons at that generational level take a share.  Donna takes 1/3.

Step 3:  The shares of deceased persons at that level (the other two 1/3 shares) are combined and then divided equally among the takers at the next generational level in the same way.  The remaining 2/3 is divided at the grand-nephew level; Andy, Clyde and Claude each take 2/9.

C.
INTESTATE DECEDENT NOT SURVIVED BY SPOUSE OR ISSUE

(1)
All to parents or surviving parent.

(2)
If not survived by parents:  Issue of parents (brothers, sisters, issue of deceased brothers and sisters), who take per capita at each generation.

(3)
If not survived by parents or issue of parents:  1/2 to maternal grandparents or surviving grandparent or (if neither is living) to their children and grandchildren, who take per capita at each generation.  1/2 to paternal grandparents or grandparent (or their children and grandchildren) in the same manner.  If no maternal grandparents or their children or grandchildren, all to paternal grandparents or their issue (and vice versa).

(4)
If none of the above, great-grandchildren of grandparents.  If the decedent's nearest kin are great-grandchildren of grandparents (i.e., first cousins once removed), 1/2 in equal shares to great-grandchildren on maternal side, 1/2 to great-grandchildren on paternal side.  If no great-grandchildren on one side, all to great-grandchildren on other side.

(5)
No inheritance beyond great-grandchildren of grandparents.  If the nearest kin are great-great grandchildren of grandparents, or issue of great-grandparents, the estate escheats to state of New York.

D.
INHERITANCE RIGHTS OF ADOPTED CHILDREN


(1)
Adopted children and their issue have full inheritance rights from the adopting family (and vice versa).


(2)
Child adopted by a new family has no inheritance rights from natural parents or their kin.



Exception:  Where a child is adopted by the spouse of a natural parent, the child and its issue can inherit from adopting parent and either natural parent.  (E.g. Carol's father dies; mother remarries, and second husband adopts Carol.  Carol and her issue have inheritance rights from the adoptive father, natural mother, and family of the deceased natural father.)


(3)
If child is adopted by a relative (e.g., an aunt or uncle):  If the adopted child is related to the decedent by both a natural relationship and adoption, the child inherits under the natural relationship . . . unless the decedent was the adopting parent, in which case the child inherits under the adoptive relationship.
23.
Maude (a widow) dies in 1980, leaving a child: Andy.  In 1984, Maude's sister Sarah adopts Andy. Years later, Sarah dies; then Granny dies intestate.  Rodney, who wants a ½ share, claims that Andy takes under the adoptive relationship only, meaning that there are only two lines of issue (Sarah’s line and Rodney), and he inherits ½ of Granny's estate.  Is he right?


___NO____  Andy takes under the natural  relationship. 







Granny




Maude


 Sarah
Rodney



              Andy

    
       Sam      Susie


Rodney takes: 1/3

Andy, Sam and Susie take: 2/9 each
23a.
Same facts, except Sarah (not Granny) dies intestate.  What distribution of Sarah's estate?

Where adopting parent dies intestate, Andy takes under adopted relationship along w/ Sam and Suzie.

E.
CONSTRUCTION OF CLASS GIFTS -- THE "ADOPTED OUT" CHILD

Suppose a child is placed for adoption and is adopted by a new family.  Does the "adopted out" child take as beneficiary of a class gift made in the will of a member of the child's natural family?

24.
As a teenager, Tom's daughter Dana has a child (Eddie) born out of wedlock in 1975; Eddie is placed for adoption and is adopted by the Smiths.  (Because the adoption records are sealed, identity of the adoptive family is not known to Tom or Dana.)  Thereafter, Dana marries and has a child Steve.  Tom dies in 1985, leaving a will that establishes a trust: "income to Dana for life, and on Dana's death remainder to her issue."  Dana has just died; the trustee learns of Dana's teenage pregnancy and somehow learns the identity of Eddie.

NO
Is Eddie (the "adopted out" child) entitled to a share of the gift of the trust remainder to Dana’s “issue” along with Dana's son Steve?


Rationale:  (1) against NY’s policy that adoption records be sealed ~ practical / efficiency




(2) adopted out child s/n get 2 bites at the apple ( taken care of by new family

_______
Would Eddie be entitled to a share if he had been adopted by another family member (e.g., Eddie's parents died and he was adopted by an aunt)?

YES – under natural relationship (not adopted relationship) b/c everyone knows was adopted and from where
F.
INHERITANCE RIGHTS OF NONMARITAL CHILD


Child born out of wedlock ("non-marital child") has full inheritance rights from the mother (and mother's kin) and vice versa.  However, the child inherits from the natural father ONLY IF:
#1.
Legitimated by marriage: father marries mother after child's birth; or
#2.
Order of filiation in a paternity suit, entered during the father's lifetime, adjudicating the man to be the child's father; or
#3.
Father files a witnessed, acknowledged (before a notary public) affidavit of paternity with the Putative Father Registry; or
***
#4.
Paternity established in probate proceeding by: clear and convincing evidence AND man openly acknowledge child was his



AND . . . 

***   #5.  OR  blood genetic marker test [DNA] “plus other evidence” proves paternity by: clear and convincing evidence
*** = c/b after death

G.
LIFETIME GIFTS TO INTESTATE DISTRIBUTEE -- ADVANCEMENTS

At common law, a lifetime gift to a child was presumptively an advancement (i.e., an advance payment) of his intestate share, to be taken into account in distributing the estate at death.  This was based on a presumption that a parent would always want to treat his or her children equally. 

New York has rejected the “advancement” presumption by statute.  In New York, there is no advancement unless proved by:

contemporaneous writing signed by donor OR donee.

25.
[Feb. 1998]  On Al's 35th birthday his father (Fred) gives Al 100 acres of land, and tells his other two boys (Ben and Carl), "You'll receive similar gifts when you reach 35."  Two weeks later, Fred writes Al a letter:  “I want you to know that the land I gave you is to be considered an advance on your inheritance share of my estate.”  Two years later Fred dies intestate (survived by Al, Ben and Carl) without having made gifts to Ben or Carl.  The net value of Fred's estate is $300,000, and the land given to Al is worth $30,000 on Fred's death.  What distribution of Fred's estate?

___NO____
Should Fred’s gift to Al be treated as an advancement? NO b/c not contemporaneous writing (2 weeks ~ too much)



What distribution of Fred’s estate, then?  in equal shares (1/3 to each son)
The “advancement” arithmetic:  Suppose, in #25, Fred’s writing to Al was contemporaneous with the gift, making it an advancement.  What distribution of Fred’s estate?



 $300,000
value of Fred’s estate



+ $30,000
death-of-death value of advanced property



 $330,000

Because Fred was survived by three children, divide the $330,000 by three, meaning that each child’s share is $110,000, with Al treated as having already received $30,000 of his share.

H.
LIFETIME GIFT BY TESTATOR TO BENEFICIARY:  “SATISFACTION OF LEGACIES"

At common law, a lifetime gift to a beneficiary named in a donor’s will (executed before the gift was made) was presumptively in partial (or total) satisfaction of the legacy, to be applied against the amount to which the beneficiary was entitled under the will. 
New York has rejected the “satisfaction of legacies” presumption by statute.  In New York, such a gift is not treated as in satisfaction of a legacy unless proved by:


contemporaneous writing signed by donor or donee.

26.
Tom writes a will that makes a $25,000 bequest to his niece Nell.  Thereafter, Tom gives Nell $10,000 cash, telling her (in the presence of a priest, a bishop, and a rabbi):  “I want you to know that this is a down-payment on the legacy I have given you in my will.”  Tom dies two years later. 


NO Should the $10,000 gift be treated as in partial satisfaction of Nell's legacy? NO contemporaneous writing

I.
DISCLAIMER ("RENUNCIATION") BY INTESTATE DISTRIBUTEE OR BENEFICIARY

No one can be compelled to be a beneficiary or heir against her will.  A will beneficiary or intestate heir can disclaim or renounce (in whole or in part) her interest in the decedent's estate.  

27.
[Feb. 1996]  Henry dies intestate, survived by his son Sam, his daughter Donna, and two grandchildren (Donna's children) Dick and Jane.  Henry's estate is valued at $1,500,000.  Three months after her father's death, Donna (partner in a Manhattan law firm) files with the Surrogate's Court a document, signed and acknowledged before a notary public, that states, "I hereby irrevocably renounce and disclaim all of my right, title and interest in the estate of my late father."  In a separate sworn instrument, Donna states:  "I have received no consideration for making this disclaimer."

_______
Valid disclaimer? YES – b/c satisfies 3 point test
#1.
Must be in writing, signed and acknowledged (before a notary public).
#2.
Must be accompanied by separate sworn affidavit that she received no consideration for making the disclaimer (unless court authorizes receipt of consideration for the disclaimer).

#3.
Must be irrevocable [Feb. 1999: after disclaimer is filed, you can't change your mind] and must be filed with the Surrogate Court within 9 months after decedent's death.

as though Donna pre-deceased
What distribution, then?    One-half to Sam (of course); the other one-half is distributed: to Donna’s children ¼ each

[July 2000; three times since 1996]: Will bequeathed $75,000 to T's sister Sue, who filed a proper instrument of disclaimer (and a separate affidavit -- no consideration received) within 9 months after T's death.  Since we read the will as though the disclaimant predeceased decedent, the anti-lapse statute applied in favor of Sue's daughter Debbie.]

These parties also can disclaim:  Beneficiaries of life insurance, employee benefit plans, trusts, other non-testamentary transfers; surviving joint tenant or tenant by entireties (to the extent decedent furnished consideration for tenancy's acquisition).  With court approval, disclaimer can be made on a person's behalf by a guardian, holder of a durable power of attorney, or decedent's personal representative.

Why would anyone want to disclaim an inheritance or a testamentary gift???

#1:  avoid gift taxes (e.g., if same property would pass anyway)  #2*:  to avoid CR claims (*Except federal tax liens (Drye v. United States, SCt 1999))
________
Can an heir or beneficiary disclaim in order to remain eligible for Medicaid? NO – against public policy in NY
V.  CHANGES IN TESTATOR'S FAMILY AFTER WILL IS SIGNED

A.
TESTATOR MARRIES AFTER WILL IS EXECUTED


In New York, marriage following execution of will: has no effect on will 

Reason: elective share statute protects new AND old spouses from disinheritance

B.
TESTATOR IS DIVORCED AFTER WILL IS EXECUTED

28.
[July 1997]  Hank's will devises Blueacre to his wife Ada Lou.  The will, which devises the rest of Hank's estate to his brother Sam, names Ada Lou as executor and guardian of the couple's child Wookie "if she is able; otherwise my brother Sam is to serve as executor and guardian."  Two years later Hank and Ada Lou divorce; then Hank dies without having changed his will. 

If testator is divorced (or her marriage is annulled) after execution of will, all gifts and fiduciary appointments in favor of the former spouse are revoked by operation of law.  You read will as though former spouse predeceased the testator.  But [July 1997] a bequest to a son or daughter of the former spouse (an in-law) is not revoked by the divorce.
Exceptions:  (i) Appointment of former spouse as guardian of couple's children is not affected.  (ii) If couple reconcile and remarry, all provisions in favor of the former spouse are restored.  Statute applies only if they are divorced (or the marriage is annulled) as of testator's death.


Who takes Blueacre under Hank's will? Brother Sam under residuary estate

But if we read the will as though the former spouse predeceased the testator, doesn't the anti-lapse statute apply in favor of Ada Lou’s daughter Wookie???

anti-lapse statute – NO b/c Ada Lou was wife – not issue / sibling

Who serves as executor of Hank's estate? Brother Sam, the alternate – appointment was revoked
***
Who serves as Wookie's guardian? Ada Lou – see exception above
________   Does the statute apply if Ada Lou had applied for divorce but a final decree had not been entered at Hank's death? NO – m/b final decree of divorce / annulment before divorce rule applies

________  Does the statute apply if a decree of separation was entered against Ada Lou before Hank's death? NO – only divorce / agreement triggers this rule
But doesn't Wills outline (p. 2) say that a spouse is disqualified from being an intestate distributee or taking an elective share if there is a final decree of separation rendered against the spouse???

YES – but that is a different rule – see below

________  Does the statute apply to a life insurance policy on Hank's life that names "my wife Ada Lou" as primary beneficiary, or to a “Hank, trustee for wife Ada Lou” Totten trust bank account, or to an IRA (individual retirement account)?

NO – divorce revocation rule applies only to wills
C.
PRETERMITTED CHILD --- CHILD BORN OR ADOPTED AFTER WILL IS EXECUTED


[July 1996]   The pretermitted child statute gives no protection to children alive when the will was executed.  The statute applies only to afterborn and after-adopted children.

2 rules …

First half of statute:  Testator had other children when the will was executed
29.
In 1997, Ted executed a will that placed the residue of his estate in trust:  "income to my wife Wilma for life; and on her death remainder to my children, Ann and Bill, in equal shares."  In 1999, Ted and Wilma adopted a child: Carter.  Ted dies, and his 1997 will is admitted to probate.  Ted was survived by Wilma and the three children.  What distribution?

Is Carter (adopted after will was executed) "pretermitted" within the meaning of the statute?


IF  #1:
Child is born or adopted after will is executed;


AND  #2:
Child is "unprovided for by any settlement";


AND  #3:
Child is not provided for or mentioned in the will;

THE CHILD TAKES: same share as siblings ( comes from gifts to other children (no one else loses) ( treat it like a class gift
What if children are given different amounts?  E.g., "I give Blackacre to my daughter Ann and $30,000 to my son Bill."  Thereafter, testator adopts Carter.  Probable answer: Carter takes 1/3 of each gift
What if children are given nothing by Ted’s will?  Carter takes: same share as siblings (which is 0 in these facts)
goal – not to guarantee a share ( simply protecting from accidental omission
Exception:  If will makes "limited provision" for testator's existing children (e.g., "I give $5 to my children, Ann and Bill"), afterborn child takes amount equal to intestate share.

if clear from will that T was attempting to disinherit children

30.
[Feb. 1996]  Same facts as in #29, except that Ted had taken out a $25,000 life insurance policy naming Carter as primary beneficiary.  Does Carter take a share as a pretermitted child?

NO – b/c pretermitted child was provided for by settlement (any non-probate transfer that benefits him)

Second part of statute:  Testator had NO other children when will was executed
31.
Suppose that Ted had no children at the time the will was executed?  The conditions to the statute's operation (1+2+3) are the same.  However, the result is different: The afterborn or after-adopted child takes:  an intestate share (take that out and will applies to remaining assets)
VI.  REFERENCE TO ACTS AND EVENTS OUTSIDE THE WILL

A.
INCORPORATION BY REFERENCE -- EXTRINSIC DOCUMENT
At common law and in nearly every state, the terms of an extrinsic document, not present at the time the will is signed (and thus not part of the will itself) can be incorporated by reference, if (i) the document was in existence when the will was signed, (ii) the will shows an intent to incorporate the document’s terms, and (iii) the extrinsic document is clearly identified by language in the will.

What is the status of the “incorporation by reference” doctrine New York? REJECTED
all wills in NY m/b signed / witnessed by 2 Ws (except armed services & mariners at sea)

32.
On May 1, 1999, T executes a will that provides:  "I devise all of my jewelry to the persons named in a list dated March 5, 1999, which I have placed in my safe deposit box."  After T's death the list is found.  It is in T's handwriting and signed by T, but not witnessed; it names various pieces of jewelry and the beneficiaries thereof.  Should the indicated dispositions be given effect?


_______  because in New York, the doctrine of incorporation by reference: is not recognized


An exception is made for “pourover” gifts by will to a lifetime trust.  (See Trusts outline.)

B.
ACTS OF INDEPENDENT SIGNIFICANCE   ("NONTESTAMENTARY ACTS")

33.
Tom executes a will that bequeaths "the automobile that I own at my death" to his nephew Ned, and "the furniture and furnishings in my living room" to his sister Sara.  Thereafter, Tom trades his 1989 Chevy in on a brand new Mercedes.  Shortly before his death Tom removes a Picasso (worth $80,000) from his den and mounts it on his living room wall.  What is the effect of these acts on Tom's will?


____YES____  Does Ned take the Mercedes?              ___YES____  Does Sara take the Picasso?


"Acts of independent significance" doctrine  (also called "nontestamentary acts" doctrine)

 these acts were lifetime acts of independent significance and lifetime purpose / motive ( given full effect

      *_______  Same result for a gift of "the contents of my sea chest"? YES – except …




* except for title documents:  deeds, stock certificates, bank passbooks

effectively – bene gets tangible property and cash only

C.
NONPROBATE ASSETS are interests in property that are not subject to disposition by will or inheritance, and are not part of the probate estate for purposes of administration.  Major types:

#1.
Property passing by right of survivorship (joint bank account, etc.).
#2.
Property passing by contract: life insurance, employee death benefits paid to beneficiary other than insured's executor or estate.

#3.
Property held in trust, including revocable trusts. (Trust terms govern distribution of assets.)


#4.
Property over which the decedent held a power of appointment.
34.
T has a $100,000 Aetna life insurance policy that names Bill Bates as beneficiary.  T dies leaving a will that provides: "I direct that the proceeds of my Aetna life insurance policy be paid to my sister Ann."  Who takes the $100,000 policy proceeds?  [McCarthy v. Aetna Life Insurance Co. (N.Y. 1997)]

Bates takes under the insurance K – b/c it governs change of bene (this was a valid non-probate transfer)

no insurance company lets you change bene by will
VIII.  PROBLEMS ASSOCIATED WITH TESTAMENTARY GIFTS

A.
CLASSIFICATION OF GIFTS THAT CAN BE MADE BY A WILL

Specific gift:

"I devise Blueacre [my Dell computer] to my son John."

Demonstrative legacy:
 A general amount from a specific source.  "I bequeath $5,000, to be paid from the proceeds of sale of my IBM stock, to Donna."

General legacy:
"I give the sum of $5,000 to George."

Residuary disposition:
"I give all the rest, residue and remainder of my estate to my brother Jim."

Intestate property:
If a partial intestacy because will, poorly drafted, has no residuary clause.

B.
ABATEMENT OF LEGACIES TO SATISFY CREDITORS' CLAIMS.  What happens when there are so many claims against the estate that there aren't enough assets to cover all of the gifts made by the will?  ("Abatement" problem.)  Absent provision in the will, what is the order of abatement of testator's property to pay debts and claims?  


You start at bottom of the above list and work up to the top.  Debts, expenses are first paid out of intestate property (if any); then out of residuary estate.  If there are still debts, general legacies are sacrificed first (on a pro rata basis); then demonstrative and specific gifts.  Within each class of gift, no distinction is made between real and personal property.  Last to be abated:  Dispositions that qualify for the estate tax marital deduction.

spouse is last???

C.
PRO RATA APPORTIONMENT RULE GOVERNS ESTATE TAXES: Absent contrary provision, death taxes are apportioned pro rata among all persons interested in the estate (beneficiaries of both probate and non-probate transfers).  Exception:  interest that qualify for charitable or marital deduction get benefit of that deduction (do not have to contribute pro rata).




Numerator:

  value of each testamentary & nontestamentary gift  



Denominator:



total value of taxable estate

35.
Counting life insurance, Teresa has a $2,000,000 estate (net of expenses and debts).  Teresa's will bequeaths Blackacre (worth $400,000) to her son Al, $200,000 to her church, and her residuary estate ($1,200,000 after debts and expenses) in trust: Income to daughter Betty for life, remainder to Betty's children.  Teresa was the insured under a $100,000 life insurance policy; the proceeds are paid in a lump sum to her sister Carla.  Allowing for the $200,000 charitable deduction, Teresa's taxable estate was $1,800,000, and estate taxes total $108,000.  Against whom should the $108,000 in death taxes be charged?


Al  [specific devise of Blackacre]:
 
   $400,000   x $108,000 = $24,000









 $1,800,000


Church  [$200,000 cash legacy]: charitable transfer not subject to apportionment
Residuary trust:


 $1,200,000   x $108,000 = $72,000









 $1,800,000


C  [$200,000 life ins. proceeds]:

   $200,000_   x $108,000 = $12,000









 $1,800,000

D.
SPECIFIC GIFT OF ENCUMBERED PROPERTY -- NO EXONERATION OF LIENS

At common law, if testator made a specific bequest of property that was subject to a mortgage or other lien on which the testator was personally liable, the beneficiary was entitled to have the lien “exonerated” (i.e., paid from the residuary estate).

By statute in New York, liens on specifically devised property are NOT exonerated unless the will directs exoneration. (general direction to pay all just debts ~ NOT sufficient)
36.
Tillie's will includes the following clauses:

"1st.
I direct that my executor pay all of my just debts out of my residuary estate as soon after my death as may be practicable.

"2nd.
I devise Blackacre, my farm in Mohawk County, to my sister Joan.

"3rd.
I devise my residuary estate to my Sister Sue."

At Tillie's death Blackacre is subject to a mortgage lien securing a $12,000 note.  Joan demands that Tillie's executor pay off the loan so that Blackacre will pass to her free of the lien. 


_______ Is Joan entitled to have the lien exonerated? NO – no exoneration of liens in NY unless specified in will
But how about that 1st clause of the will ("just debts" clause), directing payment of "all of my just debts as soon after my death as may be practicable"?  EPTL 3-3.6:  "A general provision in the will for the payment of debts is not such an indication" that liens are to be exonerated.


Bottom line:  In New York, Joan takes exactly what T owned ~ title subject to lien
E.
ADEMPTION:  If a will makes a specific gift of property, and the property is not owned by the testator at her death, the gift fails under the doctrine of ademption.

37.
Turner executes a will that provides:  “I devise Blackacre to my son John, and my residuary estate to my daughter Ruth.  Two years later, Turner sells Blackacre for $10,000 cash and a $90,000 note that is secured by a mortgage on Blackacre.  Turner dies six months later, survived by John and Ruth.  What does John take under Turner's will? NOTHING

_______  Doesn’t John at least take the note and mortgage? NO – will <> give him a note / mortgage ( they go to residuary estate
F.
THE THREE STATUTORY EXCEPTIONS TO THE ADEMPTION DOCTRINE

#1.
Casualty insurance proceeds for lost, damaged or destroyed property -- beneficiary takes insurance proceeds to the extent paid after death.

#2.
Executory contract -- beneficiary gets sale proceeds paid after death.
#3.
Sale by guardian or conservator of specifically bequeathed property.

38.
[July 2001]  Tony executed a will that, among its provisions, devised “Blueacre, my lodge in Warren County," to Ben.  Blueacre was destroyed by fire; Tony died a month later, and Company paid $100,000 in casualty insurance proceeds to Tony 's estate after his death.


_______  Is Ben entitled to the casualty insurance proceeds? YES, proceeds received after death
What if the insurance proceeds had been paid to Tony before Tony's death? Ademption applies and Ben takes 0
39.
Ted executes a will that provides:  "I devise Greenacre to my friend Fred.  I devise Blackacre to my brother Ben." T enters into a contract for the sale of Blackacre to Price; the contract is still executory at Ted 's death.  Greenacre is taken by eminent domain by the New York Thruway Authority. Ted deposits the $75,000 condemnation award in a bank account whose balance at Ted 's death (with interest) is $78,000.

Blackacre (executory contract for sale): Ben takes remaining K payments


What if contract was fully performed on April 1 and Ted died on April 4? NOTHING
Greenacre, taken by eminent domain.  Common law rule: Under "identity" theory, ademption applies.  The reason why the asset is not in the estate at death is irrelevant.

New York: no statute ( ademption applies
39a.
Suppose, instead, that Ted became incapacitated, and his conservator sold Greenacre to raise funds for Ted's care.  Is Fred entitled to the proceeds from the sale of Greenacre?

When specifically bequeathed property is sold by guardian or conservator: Fred takes remaining proceeds to extent not spent and c/b traced to sale
G.
BEQUESTS OF SHARES OF STOCK AND OTHER SECURITIES

40.
Trevor executes a will that includes the following gifts:

"4.
I give $5,000, to be paid from the proceeds of sale of my Acme stock, to Gary Gray."

"5.
I give my 100 shares of IBM common stock to my sister Golda."

"6.
I give 100 shares of Kodak common stock to my brother Ben."

At the time he wrote his will, Trevor owned 100 shares each of Acme, IBM and Kodak stock.  Trevor later sells the Acme stock and uses the sale proceeds to buy a Cadillac.  Trevor sells the IBM stock and uses the proceeds to buy AT&T stock.  Trevor sells the Kodak stock and uses the proceeds to buy Polaroid stock.  Trevor dies without having changed his will.  Who takes what?

Gary  ("$5,000, to be paid from the proceeds of sale of my Acme stock"  -- demonstrative legacy):


_______  Does ademption apply to demonstrative (or general) legacies?


On Trevor's death, what does Gary get?

(But if Trevor owned Acme stock at death, executor would be under a duty to sell it to raise as much of the $5,000 as possible.)

Golda  ("I give my 100 shares of IBM common stock"):

Ben  ("I give 100 shares of Kodak common stock"):


Key words:  

Since Kodak stock is a regularly traded security [NYSE, AMEX, NASDAQ], for ademption purposes:

40a.
Same facts, except the bequest in ¶6 was "100 shares of FamilyCo stock to my brother Ben," and FamilyCo is a closely held corporation.  Trevor later sells all of his FamilyCo stock to his sister.

As FamilyCo stock is not listed on any stock exchange or regularly traded, even if there is no possessive pronoun (“my”) in the bequest, for ademption purposes:

41.
When the issue is stock split, the bequest of stock is treated as a specific bequest whether or not a possessive pronoun “my” was used, and whether not publicly traded or closely held stock is involved.  [A specific bequest of stock includes stock splits but not stock dividends declared after the will is executed.]

Suppose, in #40, Trevor did not sell his Kodak stock ("I give 100 shares of Kodak stock to Ben").  Instead, Kodak splits two-for-one.  Ben takes the additional shares produced by the stock split even though this would have been classified as a general legacy for ademption purposes.

Suppose, in #40a, Trevor did not sell his FamilyCo stock to his sister ("I give 100 shares of FamilyCo stock to Ben").  Instead, FamilyCo splits two-for-one.  Ben takes the additional 100 shares produced by the stock split.

42.
Tess makes a will that bequeaths "my 1,000 shares of Tracor stock to my daughter Nora."  Two years later, Tracor is acquired by IBM in a friendly takeover in which Tracor shareholders get one share of IBM stock for every two shares of Tracor.  Tess dies owning 500 shares of IBM but no Tracor stock.


_______  Does ademption apply? NO – change in form, not in substance
H.
MISTAKE, AMBIGUITY

43.
Tom tells his lawyer to draw his will and give his nephew Ed "300 shares of Exxon stock."  The lawyer's secretary makes a mistake and types the figure as "200 shares," which Tom did not notice when he signed the will.  At Tom's death he owns 300 shares of Exxon stock.  What does Ed get and why?


_______  shares:

since no ambiguity ( no extrinsic evidence to overturn plain meaning of will

Absent suspicious circumstances, it is conclusively presumed that: T read will and approved contents
44.
"I give $10,000 to my nephew, John Paul Jones."  Problem:  T has a nephew James Peter Jones, and a nephew named Harold Paul Jones, but no nephew named John Paul Jones.  Who takes the $10,000?

This is called a latent ambiguity because there is a mis-description
________  Is extrinsic evidence admissible? YES – trying to find meaning of the words ( ALL kinds
____Y____
Does the admissible evidence include "facts and circumstances" evidence?  (evidence about the testator, his family, the claimants under the will and their relationship to the testator, testator's habits and thoughts, etc.)?

____ Y ____
Does the admissible evidence include testator's declarations of intent?  (e.g., he told a friend he had bequeathed $10,000 to his nephew James Peter Jones.)

_____ Y ___
Does the admissible evidence include testator's statements to attorney who prepared the will?

What if the extrinsic evidence doesn't cure the ambiguity? gift FAILS ( no ascertainable beneficiaries
45.
Tina's will provides: "I give the sum of Twenty-five Dollars ($25,000) to my brother Bill."  What gives?


This is called a  patent (b/c a facial mistake)
___Y_____  Is extrinsic evidence admissible?

___ Y ______Does the admissible evidence include "facts and circumstances" evidence?  

___ NO _____Does the admissible evidence include testator's declarations of intent to a third person? the one difference  

____Y_ ____ Does the admissible evidence include testator's statements to his attorney?
I.
CONDITIONAL WILLS

46.
Tom duly executes a will:  "I am going on a mountain-climbing journey to the Himalayas.  If anything happens to me on the trip, I leave all of my property to my good friends, Alice Adams and Ben Blake, in equal shares."  Tom climbs Mt. Everest that summer, returns from the trip in July, and dies three years later without having changed his will, which is found in his desk drawer.  Do Alice and Ben take under the will?

Was this a conditional will, meaning that probate should be denied because the condition did not occur (i.e., nothing happened to Tom on his trip)?

Or did Tom's reference to the trip merely reflect the motive or inducement for making a will?  (i.e., the dangers he faced caused him to think of the possibility of death and the need for a will.)

argue both ways ( read literally + merely motive for making the will
J.   CONTRACTS RELATING TO WILLS

By statute, a contract to make a will or not to revoke a will, can be established only by an express statement in the will that its provisions are intended to constitute a contract between the parties.

Statute has eliminated litigation over joint wills (will of two persons on one piece of paper), as to whether the will was executed pursuant to a contract that the survivor would not revoke it.  The old New York cases sometimes found a contract merely from the execution of a joint will using plural possessive pronouns (we, us, our) that made a disposition of the combined estates.

Analysis …
If a will is contractual and survivor breaches the contract by writing a will with inconsistent provisions, Step 1: Probate the new will, even though it was written in breach of contract.  (Wills law controls to this extent.)  Step 2: Impose constructive trust in favor of intended beneficiaries of contract.  However, [July 1997] a contractual will can be revoked by agreement of the parties.

K.
NEW YORK’S “NEGATIVE BEQUEST” RULE

47.
Tammy's will devises Blueacre to her son Sam and her residuary estate to her husband Harold.  The will provides:  "I intentionally make no provision for my daughter Nancy, as she married out of the faith and has been a great disappointment to me."  Tammy divorces Harold, and dies two years later without having changed her will.  She is survived by Sam and Nancy as her nearest kin.  (Nancy had no children.)  Who takes the residuary estate?


Harold? NO – gift revoked under divorce rule

This means a partial intestacy …

Who takes then?  At common law and in most states:  When a will does not make a complete disposition of the estate (resulting in a partial intestacy), words of disinheritance in the will are ineffective.  Rationale: Property passing by intestacy is governed by the intestacy statutes, not by the decedent's will.  Under this rule, Nancy would take one-half of the residuary estate even though Tammy’s will shows an intent to disinherit her!

New York "negative bequest" statute:  Words of disinheritance in a will: given FULL effect
How do we distribute Tammy's residuary estate, then? as though Nancy predeceased 
(But if Nancy had children, they would take that one-half as heirs; only Nancy was disinherited.)

VIII.  ELECTIVE SHARE STATUTE

48.
Wilma dies leaving a will that provides:  "I give $23 to my husband Paul, one dollar for each miserable year I spent with him.  I give all the rest of my estate to my faithful chauffeur Claude, in appreciation of his many services."  What are Paul's rights?

Purpose of elective share statute:  To protect surviving spouse against disinheritance, by giving spouse entitlement to minimum share of decedent's estate.


Amount of elective share:* greater of $50,000 OR 1/3 of net estate
*plus interest at 6% beginning 7 months after issuance of Letters Testamentary to the executor (or Letters of Administration to the administrator appointed by the court).

Elective share applies to net estate after payment of debts, but before payment of estate taxes.

Contrast surviving spouse's intestate share, page 14:



Survived by spouse and issue:
$50,000 plus 1/2 of balance of estate


Survived by spouse and no issue:
entire estate
Therefore, if the decedent died without a will, the surviving spouse's intestate share is always going to be larger than his or her elective share ----- unless: testamentary substitutes involved
Exam tip: In any question involving a surviving spouse:  You will strengthen your answer if you mention Exempt personal property set-aside.  These items come "off the top"--over and above property passing to the spouse by will, intestate share, or elective share:

#1:
Car (up to $15,000 in value);

#2:
Furniture, appliances, computers etc. (up to $10,000 in value);

#3:
$15,000 cash allowance;*



* Cash allowance is not subject to creditors' claims -- except: funeral expenses
#4:
Animals, farm machinery, tractor, lawn tractor (up to $15,000);

#5:
Books, pictures, videotapes, software, etc. (up to $1,000).


The total value of exempt personal property can be as high as:  $56,000
A.
MULTISTATE PROBLEMS

49.
H (domiciled in Florida) dies survived by his wife W and two children.  H owned real property in New York.  [H's will is probated and his estate is administered in Florida.  Because of the "situs rule,” "ancillary administration” proceedings will be required in New York to clear title to the land here.]


_____  With respect to the New York real estate, can W claim an elective share under EPTL 5-1.1? NO – decedent ~ NY domiciliary only
Exception:  If H expressly states in his will that the disposition of his real property in New York is to be governed by New York law.  E.g., client retires to Florida but still owns real property in New York and still has a New York attorney writes his will.

50.
H, a domiciliary of New York, owns real property in Florida.  H dies, survived by his wife W and two children.  W files notice of election to take an elective share of 1/3 of H's net estate.  

___YES____ Does H's net estate against which the New York elective share applies include the value of the Florida real estate?

B.
TESTAMENTARY SUBSTITUTES

If the elective share applied only to the probate estate (i.e., property owned at death and passing by will or intestacy), a person intent on disinheriting his or her spouse could make nonprobate transfers (revocable trusts, joint bank accounts, etc.) in favor of others, and thereby defeat the policy and protection of the elective share statute.

To prevent this, the elective share applies to property owned at death and the following testamentary substitutes.  A disposition (other than an irrrevocable disposition) is a testamentary substitute whether created before or after marriage.  Because the probate estate is augmented by these testamentary substitutes, cases have referred to the amount subject to the elective share as the augmented estate.

Under current law, almost all nonprobate transfers (except life insurance, irrevocable dispositions made before marriage, and irrevocable dispositions made more than one year before death) are testamentary substitutes.    To remember the list of Testamentary Substitutes we need a LEG UP.
**
T:
Totten Trust ("A, Trustee for B") bank accounts.  [Feb. 2002; three times since 1998]

**
S:
Survivorship estates:  [Feb. 2002; three times since 1998] joint tenancies, tenancies by the entirety, joint and survivor bank accounts.

**
L:
Lifetime transfers with strings attached: transfers with a retained power to revoke, invade, consume or dispose of principal or name new beneficiaries; AND irrevocable transfers with retained life estate made on or after Sept. 1, 1992.  [The most significant consequence of this rule: Revocable trusts are testamentary substitutes.]
E:
Employee pension, profit-sharing, deferred compensation plans IF employee designated the beneficiary on or after Sept. 1, 1992.  In any case, ONLY ONE-HALF OF A QUALIFIED PLAN (qualified for favorable income tax treatment), is a testamentary substitute.
G:
Gifts [in excess of $11,000 gift tax annual exclusions] made within one year of death.  Also, gifts causa mortis even within the $11,000 exclusion are testamentary substitutes -- gifts in fear of impending death; automatically revoked if donor survives apprehended peril.  But [July 1987] gift to a friend was not causa mortis when H died "suddenly" four weeks after gift.

U:
United States government bonds and other P.O.D. ("pay on death") arrangements.
P:
Powers of appointment -- property over which decedent held a presently exercisable general power of appointment (but not property over which he held a general testamentary power).
The following are NOT testamentary substitutes, and do not affect the elective share: [LOGPIT]

**
L:
Life insurance  [Feb. 2002; four times since 1996!]  whether payable to surviving spouse or third party.

O:
Other one-half of qualified pension and, profit-sharing benefits.  [In any case, benefits in qualified pension plans are not testamentary substitutes if the employee named a beneficiary before September 1, 1992, and did not change the beneficiary designation thereafter.]
G:
Gifts within $11,000 gift tax annual exclusions, even made within one year of death.

P:
Pre-marriage irrevocable transfers.

I:
Irrevocable transfers made more than one year before death -- transfers in which grantor did not retain power to revoke, invade, consume or dispose of principal.
T:
Transfers with retained life estate made BEFORE Sept. 1, 1992.
What amount of any survivorship estate is a testamentary substitute?

Survivorship estates with deceased spouse and third party  [joint tenancy, joint and survivor bank account]:  “consideration furnished” test applies.  The surviving spouse has burden of proof as to amount of decedent's contributions to property's acquisition (or amount of decedent's deposits in joint bank account).  [July 1998]

Survivorship estates with surviving spouse [joint tenancy, tenancy by entirety, joint bank account: the “consideration furnished” test does not apply; one-half is a testamentary substitute regardless of which spouse furnished the consideration for the property’s acquisition. [July 1999, Feb. 2002]

51.
Wanda married Harold in 1995.  In 1999, Wanda and Harold opened a joint bank account under which the amount on deposit passes to the survivor.  In March 2003, Wanda and her sister Sue acquired real estate, taking title as joint tenants with right of survivorship. Wanda died six months later, leaving a net probate estate of $300,000.  Her will devised Blackacre ($75,000) to Harold, and her remaining estate ($225,000) to Sue.  Harold filed for an elective share.

The Wanda-Sue joint tenancy is a testamentary substitute.  Harold has the burden of proving the amount of consideration furnished by Wanda (and not by her sister Sue) for the property's acquisition.  (Rationale:  Harold is entitled to an elective share of his wife' property, not property that belongs to someone else.)  As for the Wanda-Harold joint bank account, one-half of the amount on deposit at W's death is included in the augmented estate, regardless of which spouse made the deposits.

Example:  Assume that there is $60,000 on deposit in the Wanda-Harold joint bank account, and that the Wanda-Sue joint tenancy property is worth $150,000 at Wanda's death.  If Harold is able to prove that all of the funds used to buy the joint tenancy property was contributed by Wanda (and nothing was contributed by Wanda's sister):

tested



       $300,000
net probate estate



       +  30,000
W-H bank account -- one-half is testamentary substitute



+      150,000
W-S joint tenancy -- testamentary substitute augmented estate



        480,000
Augmented estate
1/3

 -     160,000
elective share amount (one-third of augmented estate) amount passing to H under will


-   
30,000
jt bank account


-    
75,000
amount passing to H as test. substitute (½ joint bank account) net elective share to which H 




entitled

Net elective share entitled to ~ $55,000
If H cannot prove that any of the funds used to buy the joint tenancy property were contributed by W:



     $300,000
net probate estate



     +  30,000
W-H bank account -- one-half is testamentary substitute



+                0
W-S joint tenancy -- testamentary substitute augmented estate


       330,000



-      110,000
elective share amount (one-third of augmented estate) amount passing to H under will



-        75,000
amount passing to H as testamentary substitute net elective share to which H is entitled


-        30,000
bank account


           5,000
net elective sh amount

If H is able to prove that W furnished (e.g.,) one-third of the purchase price for the W-S joint tenancy, then one-third of its value ($50,000) would be a testamentary substitute.

Added complication:  Survivorship estates with deceased spouse and third party created more than one year before death or before marriage:  Although the "consideration furnished" test applies to such estates, an added complication is raised by the rule that irrevocable dispositions made more than one year before death or before marriage are not testamentary substitutes.

52.
Same facts as above, except that the Wanda-Sue joint tenancy was created in 2002 (more than one year before Wanda's death).  Assume further that Harold can prove that Wanda furnished the entire consideration for the property's acquisition.  Only one-half of the property's value, or $75,000, is a testamentary substitute.  Rationale:  When Wanda acquired the property in 2002 and took title in this form, she made an irrevocable gift of a one-half interest to Sue.  As this was an irrevocable disposition more than one year before death, this one-half is not a testamentary substitute.

The same rule applies to joint bank accounts and certificates of deposit, etc., with third parties, to the extent that deposits were made more than one year before death (or before marriage).  Under New York law, a deposit in a joint bank account is irrevocable (i.e., is a gift) as to one-half of the amount deposited.

53.
W left a $300,000 probate estate net of debts and expenses.  Her will bequeathed AT&T stock (worth $50,000) to her husband H, $50,000 to her daughter D, $50,000 to her sister S, and her residuary estate [$150,000] to her friend F.  No testamentary substitutes are involved.  H files for an elective share; the elective share amount is [one-third of $300,000 =] $100,000.  H takes the AT&T stock, and the net elective share to which H is entitled is $50,000.  Where does that $50,000 come from?

[July 1999] In making up the net elective share all other beneficiaries contribute pro rata:  Beneficiaries under the will, beneficiaries of testamentary substitutes, intestate distributees.



The $50,000 we need to come up with        = 20%


    The $250,000 in remaining assets

40,000 Daughter D
40,000 Sister S
120,000 Friend F

C.
PROCEDURAL RULES GOVERNING ELECTION


1.
Must be filed within 6 months after Letters (Letters Testamentary or Letters of Administration) are issued by Surrogate at start of probate proceedings, but even if there is no estate administration in no event more than TWO YEARS after decedent's death.


2.
Right of election is personal to the surviving spouse.  (Executor, administrator of deceased spouse cannot elect.)  This shows that purpose of elective share is to protect the spouse, not her heirs.  However, the guardian or committee of an incapacitated spouse may elect with court approval.


3.
Can be waived with or without consideration; before or after marriage; as to a particular will or testamentary substitute; or as to all wills and testamentary substitutes generally.  Waiver must be in writing, signed, and acknowledged before a notary public.



General waiver (in e.g., premarital agreement) of all rights in spouse's estate waives right to elective share or intestate share, but does not waive right to gifts made by the spouse's will; there must be an explicit waiver of such bequests.

D.
WHEN SPOUSE DISQUALIFIED FROM TAKING ELECTIVE SHARE  [Frequently tested!]  Same circumstances disqualify spouse from taking as heir in an intestate distribution, wrongful death action recovery, and exempt personal property set-aside.   The acronym is DISMAL:


D:
DIVORCE:  Final decree of divorce or annulment valid under New York law.


I:
INVALID DIVORCE: Surviving spouse procured, outside of New York, divorce or annulment not recognized as valid under New York law. [This is a one-way street rule:  Doesn't bar surviving spouse if deceased spouse procured invalid divorce or annulment.]


S:
SEPARATION DECREE: Final decree of separation rendered against surviving spouse.  (Doesn't bar spouse if the final decree of separation was rendered against deceased spouse.)  [Feb. 2002; three times since 1996] If H and W enter into a separation agreement and live apart from each other, but there is no decree of separation, the surviving spouse is not disqualified from filing for an elective share.

M:
MARRIAGE VOID: Marriage void as incestuous or bigamous.


AL:
ABANDONMENT, LACK OF SUPPORT: Surviving spouse abandoned or refused to support deceased spouse.

Compare hypo #28, as to effect of divorce following execution of will:  Gifts and fiduciary appointments in favor of former spouse are revoked only if final decree of divorce or annulment.  Thus a decree of separation disqualifies the surviving spouse from filing for an elective share, but does not disqualify the spouse from taking under the decedent's will.

IX.  WILL CONTESTS

A.
TESTAMENTARY CAPACITY:  Did testator have sufficient capacity to . . .


1.
Understand the nature of the act he was doing (i.e., he was writing a will);


2.
Know the nature and approximate value of his property;


3.
Know the natural objects of his bounty;

4.
Understand the disposition he was making.
54.
Six months before she wrote and signed her will, Emma was adjudicated incompetent and a guardian was appointed to manage her affairs.  On that basis, the Surrogate entered a directed verdict:  Emma lacked capacity to make a will.  Proper?


NO  - reverse and remand ( 2 points 



#1: Adjudication of incapacity involves different legal test(capacity to contract, to manage one's affairs) than capacity to make a will (4 points above ( less capacity to make will than any other legal act).



#2:  Jury could find that testator signed the will during a lucid interval ~ fleeting moment when met 4 pts of capcity
B.
UNDUE INFLUENCE:  Existence of a testamentary capacity subjected to and controlled by a dominant influence or power.  Burden of proof on contestant to prove:


1.
Existence and exertion of an influence.


2.
Effect of such influence was to overpower the mind and will of the testator.


3.
Product is will (or a gift in the will) that would not have been executed but for such influence.

"Influence is not undue unless the free agency of the testator was destroyed and a will produced that expresses the will, not of the testator, but of the one exerting the influence."  (Mental duress.)

While evidence of undue influence usually circumstantial, these alone are not enough:


1.
Opportunity to exert influence.  Fact that one child (who received major share of estate) lived with mother, wrote checks for her, helped on income tax, held a power of attorney  . . . is not evidence that the opportunity was taken advantage of.


2.
Susceptibility to influence due to illness, age.  Fact that Mother was very old, had broken her hip, had memory lapses, took Valium . . . this is not evidence of undue influence.


3.
Unnatural disposition--i.e., that some children take less than others or are excluded entirely.

55.
Trudy 's will bequeaths $25,000 to Larry Lawyer (Trudy's longtime attorney who prepared the will) and her residuary estate to her sister Sue.  Sue files no objection to the bequest.  Is Larry Lawyer home free?

____NO___ Where a will makes a gift to one in a confidential relationship  (e.g., attorney-client, financial adviser, child who held power of attorney) and that person was active in procuring the will there is an inference of undue influence.

If an inference is raised, this doesn't affect the burden of proof (contestant still has burden of proof), but will proponent has the burden of going forward with evidence that no undue influence was exerted.  If the will proponent does not produce sufficient rebuttal evidence, the inference satisfies the contestant's burden of proof on the issue of undue influence.

[Feb. 2001]  Moreover, if will makes a bequest to the drafting attorney, the Surrogate must make a PUTNAM SCRUTINY  even if no objection is filed (i.e., an automatic inquiry) to determine whether the gift was voluntarily made.

55a.
[July 2001, Feb. 2002]  Same facts (Larry Lawyer prepared the will), except that Trudy’s will did not make a bequest to Larry.  It did, however, name him executor of Trudy's estate.  Does Larry Lawyer have a problem?

*** Yes  1996 statute:  If will names drafting attorney as executor, he must give written disclosure to the client: (i) any person, not just attorneys, can be named executor; (ii) executors receive statutory commissions; (iii) attorney will also be entitled to legal fees for representing the estate.  Client must sign the acknowledgment with two witnesses.  Effect of failure to comply with the statute: executor commission reduced to 1//2 statutory commission UNLESS meet requirements above
C.
NO-CONTEST ("IN TERROREM") CLAUSES
56.
T's will bequeaths $25,000 to his son Sam and his residuary estate to his daughter Donna.  The will contains a no-contest ("in terrorem") clause:  "If any beneficiary contests my will or any of its provisions, he shall forfeit his legacy."  Sam contests the will on grounds of undue influence and lack of testamentary capacity.  Sam loses the contest, but there is evidence that he had probable cause for bringing the action.  Does Sam forfeit the $25,000 bequest?

Answer in most states:     YES  unless he had probable cause for filing the will contest.

Majority rule:  No-contest clauses are given effect unless court finds that contest was brought in good faith and with probable cause (it wasn't a strike suit designed to extract a settlement).  Thus in most states, Sam does not forfeit the legacy IF he had probable cause for bringing the contest.

Does Sam forfeit the bequest in New York?  YES – w/o regard to any probable cause probable cause.

[Feb. 1997]  In New York, no-contest clauses are fully enforceable regardless of whether the contest was filed with probable cause.  Rationale:  A testator should be permitted to protect his testamentary plan, and his reputation, against post-death attack.

Exceptions to the New York rule that no-contest clauses are fully enforceable:


#1:
Ground of contest is forgery or that will was revoked by a later will -- IF the Surrogate finds that there was probable cause for the contest.
______NO____  Does this exception apply if Nephew contests will on ground that Uncle's will was revoked by physical act?


#2:
[Feb. 1997]  Contest is filed on behalf of an infant or incompetent.  Point: action taken by a third party (guardian) should not work a forfeiture.)


#3:
Construction suit to construe the will’s terms.  Point: “I’m not challenging the will; I just want to know what interests are created by it.”

#4:
Objection to jurisdiction of court.  (E.g., that testator was domiciled in New Jersey not New York.  “I’m not challenging the will; I say it should be probated in Trenton.”)  

X.  POWERS OF APPOINTMENT

57.
Tom's will creates trust:  "Income to my daughter Dana for life, and on Dana's death the principal shall be distributed to such persons, including Dana's estate, as she appoints by will.  If Dana does not exercise this power of appointment, the principal shall be distributed to Dana's children."  [Purpose of power of appointment: permits income beneficiary to designate remaindermen.]

Tom is the donor [the creator] and Dana is the donee of a general testamentary power of appointment:  Dana is not limited in the class of beneficiaries to whom she can appoint.  Dana by her will can appoint the trust property to herself, OR her estate, OR her creditors.  Dana's children, who will take the trust property if Dana does not exercise the power of appointment, are takers in default of appointment.

58.
Suppose, instead, that Tom's will provides:  ". . . and on Dana's death the trustee shall distribute the principal to such of Dana's descendants as Dana appoints by her will. . . ."

Here, Dana is the donee of a special testamentary power of appointment because Dana is limited in class to whom she can appoint.  She can only appoint among her descendants, and cannot appoint to herself, her creditors, or her estate.


a.
Dana dies some years later, leaving a will that devises "all the rest, residue and remainder of my estate to my son John."  Dana's will makes no reference to her testamentary power of appointment.

_________
Did Dana's will exercise the testamentary power of appointment [whether a general or special testamentary power], even though the will makes no mention of the power of appointment?

In New York ~ YES, a will exercises all powers of appointment held by the testator (both special powers and general powers) unless the instrument creating the power called for its exercise by a specific reference to the power.


b.
Same facts, except that Tom's will gave the remainder "to such of her descendants as Dana appoints by a will that specifically refers to this power."  Dana's will devises "all the rest and residue of my estate, including any property over which I may have a power of appointment, to my son John."

____NO_____
Did Dana's will exercise the power of appointment? Not a specific reference to THIS power – general reference not sufficient
Who takes ( Dana’s children in default of appointment
59.
Suppose, instead, that Tom's will provides:  "The trustee shall pay the income to my daughter Dana for life.  However, during her lifetime Dana can appoint the trust property to anyone, including herself, by a written instrument delivered to the trustee.  [This is a presently exercisable general power of appointment -- an inter vivos general power.]  If Dana does not exercise this power of appointment, on Dana's death the trustee shall distribute the trust principal to Dana's descendants."

Dana dies some years later, leaving a will that devises "all the rest, residue and remainder of my estate, including any property over which I may have a power of appointment, to my son John."

*____YES___
Did Dana exercise this presently exercisable power of appointment by her will?


unless: exercise by will is expressly precluded
59a.
Suppose, in any of the foregoing examples, Dana's husband Horace files for an elective share to take one-third of Dana's net estate.  Which of the following, if held by Dana, would be a testamentary substitute for elective share purposes?

___YES___
General presently exercisable power of appointment ("during her lifetime Dana can appoint the trust property to anyone, including herself")  the P in TS LEGUP
___NO___
General testamentary power of appointment ("and on Dana's death the trust principal shall be distributed to such persons, including Dana's estate, as she appoints by her will")

___NO___
Special power of appointment ("during her lifetime Dana can appoint the trust property to any one or more of her descendants by a written instrument delivered to the trustee")

60.
Al has a presently exercisable general power of appointment.

____YES____
Can Al's creditors reach the appointive assets even if Al does not exercise the power? same thing – only thing standing b/w Al and property is his own decision / volition

a.
Suppose, instead, that Al holds a presently exercisable special power of appointment ('to such of Al's descendants as he appoints").  Al dies leaving a will that exercises the power.

____NO____
Can creditors of Al's estate reach assets that are subject to the power of appointment? b/c could never be Al’s

b.
Suppose, instead, that Al holds a general testamentary power of appointment.  Al dies leaving a will that exercises the power.

____NO____
Can creditors of Al's estate reach assets that are subject to the power of appointment?
XI.  FEDERAL ESTATE TAX

A.
THE FEDERAL ESTATE TAX GRANTS A $1,500,000 EXEMPTION for estates of decedents dying in 2004 and 2005.  For an estate under that size, no estate tax is due and no estate tax return has to be filed.  

B.
WHAT INTERESTS ARE INCLUDIBLE IN THE "GROSS ESTATE"?

1.
Irene is the insured under a $100,000 group term life insurance policy for which the premiums are paid by Irene's employer.  As a term policy, the policy has no surrender value. Irene has the right to name, and change, the beneficiary. Irene designates her daughter Donna as beneficiary. Irene dies, and the $100,000 in policy proceeds are paid to Donna.  Is the $100,000 includible in Irene's (the insured's) gross estate for estate tax purposes? YES – b/c insured owned the policy

a.
Would the $100,000 in insurance proceeds be includible in Irene's gross estate if she assigned (gave) the policy to Donna within three years before her death?  YES – 3 yrs of death rule applies to transfers of life insurance policies


This is only transfer within three years of death [that we have to worry about] that is includible in gross estate at its date of death value.  Obvious concern: clients in poor health would try to give away life insurance policies during lifetime.


b.
Is the $100,000 subject to income taxation as ordinary income to Donna? NO – excluded from gross income ( life insurance paid by reason of death of the insured

c.
[July 1998] Irene survived by husband Homer, who has filed a notice of election to take an elective share of Irene's estate.  Is $100,000 in insurance proceeds a testamentary substitute for elective share purposes? NO – this is L in LOGPIT






Includible in
Testamentary





gross estate?
substitute?

Revocable trust
  ___YES_____ 
  ____YES____ 


Totten trust bank account
  ___YES_____ 
  ____YES___ 


Qualified pension plan benefits
  ___YES_____ 
  ____1/2____*  

                  * IF employee named or changed beneficiary after 9/1/92


Life insurance proceeds
  ___YES____ 
  _____NO___ 


Joint tenancy between W and H
  ____1/2____* 
  _____1/2___* 





* ignoring which spouse furnished consideration


Joint tenancy between W and third party
     ___YES___* 
  _____YES___* 

                                                                              * "consideration furnished" test applies


Irrevocable trust with retained life estate
     ____YES____ 
  _____YES___*  





    * If created during marriage and on or after 9/1/92

C.
BYPASS TRUST:  A beneficiary can be given a life income interest and limited powers over trust principal, all without causing property to be taxed in the beneficiary's estate on her death.  (The trust "bypasses" the beneficiary's estate for estate tax purposes.)  The trust will not be taxed in the beneficiary’s estate as long as she is not given a general power of appointment.
2.
Carl's will creates a trust:  "Income to my [wife] [daughter] Susan for life.  In addition, the trustee shall distribute to Susan, on her demand, so much of the trust principal as is needed for Susan's health, education, maintenance and support.  On Susan's death, the trustee shall distribute the principal to such one or more of Susan's descendants as she appoints by will.  If Susan does not exercise the power of appointment, on her death the trustee shall distribute the principal to her children."  Susan dies some years later.  Is the value of the trust corpus ($500,000 at Susan's death) includible in Susan's gross estate for estate tax purposes? NO – this is valid bypass trust b/c given a life estate and LIMITED invasion powers

a.
The trust gave Susan a life income interest.  Is the trust taxed in Susan's gross estate as a transfer with a retained life estate? NO – was given a life estate ( did not retain anything

b.
Susan as beneficiary can invade the trust and appoint principal to herself as needed for her health, education, maintenance or support.  Is this invasion power a general power of appointment that will cause the trust to be includible in Susan's gross estate? NO – is w/i ascertainable standard for HEMS

c.
Suppose the trust gives Susan as beneficiary the power to invade the trust "for her health, support, maintenance and comfort."  Is the value of the trust corpus includible in Susan's gross estate? YES – comfort not w/i HEMS ( whole corpus included in taxable estate


Other no-no words: comfort + benefit + welfare + well-being ( give rise to general power of appointment
***
d.
Suppose that Susan is not given a beneficial invasion power tied to a "comfort" standard.  Instead, Chase Bank as trustee has the power to distribute principal to Susan for her "comfort."  Is the value of the trust corpus includible in Susan's gross estate? NO – bank holds power / NOT Susan ( its OK
***NY e.
Suppose that Susan is named as trustee of the trust, and Susan as trustee has the power to distribute principal to herself "for her health, support, maintenance and comfort."  Can Susan make distributions of principal to herself? NO – ( disabling statute disables power to appoint to self (~ is an anti malpractice statute) ( maintains by-pass trust status


If Susan is a co-trustee with someone else (another individual or a bank), what happens? only OTHER trustee can distribute to Susan for comfort


If Susan is the sole trustee, what happens? only COURT can make distribution ( key ~ statute does not destroy the power ( merely disables the power in the trustee / bene

f.
Suppose the trust gives Susan as beneficiary the power to invade the trust "for her comfortable health, support and maintenance"?  Is the value of the trust corpus includible in Susan's gross estate?  NO – comfortable is adj modifying the permissible standard ( comfort as noun ~ bad + comfort as adj ~ OK
g. Susan's testamentary power to appoint among her descendants is a special testamentary power of appointment. can only appoint to …



She cannot appoint to herself, or her estate, or her creditors.


h.
Suppose, instead, that the trust created by her father's will gave Susan the power to appoint the trust principal "to such persons, including Susan's estate, as she appoints by will."  Is the value of the trust corpus includible in Susan's gross estate? YES – b/c has power to appoint to estate (could include her CR)
D.
ESTATE TAX CHARITABLE DEDUCTION

3.
T dies leaving a will that devises securities worth $200,000 in trust:  "The trustee shall pay the trust income to my son Hobie Gates for life, and on Hobie's death the trustee shall distribute the trust principal to the American Cancer Society."


__NO___
Does the value of the charitable remainder interest (discounted to present value) qualify for a charitable deduction? no deduction for any taxes UNLESS …
For a remainder interest passing to charity, there is no charitable deduction under the income tax, gift tax, or estate tax, unless the gift takes the form of:

Annuity Trust:  Under which a stated dollar amount, which can be no less than 5% of the initial trust corpus, is payable to the individual beneficiary for life.  (E.g., if a $200,000 trust, the stated annuity must be at least $10,000 per year.)

Unitrust:  Under which a stated percentage (which can be no less than 5%) of the trust corpus, valued annually, is payable to the individual beneficiary for life.

E.
THE MARITAL DEDUCTION

The federal estate tax grants an unlimited marital deduction under both gift tax and estate tax for qualifying gifts to a spouse.  This enables husband or wife to make provision for his or her spouse, without any diminution by estate taxes.  However, to qualify for the marital deduction, the property must be left in a form that will cause it to be taxed in the surviving spouse’s estate at his or her death.  Thus, the marital deduction doesn’t necessarily save taxes; it defers the estate tax until surviving spouse’s death.

What forms of transfer qualify for the unlimited marital deduction under the estate tax?

General test:  Must be an interest that will be includible in the surviving spouse's gross estate on her subsequent death -- to the extent not given away, consumed or disposed of during the surviving spouse's lifetime.

#1.
Outright dispositions, by will, intestacy, elective share, life insurance in lump sum, etc.

#2.
QTIP Trusts and the QTIP (Qualified Terminable Interest Property) election:
Congress has permitted use of trusts with certain specific provisions to qualify for marital deduction, the most important (and the one they test on) being the QTIP trust.  To be eligible for a QTIP election as a qualified terminable interest trust:

#1:
Income must be payable to spouse annually for life.  If the income interest terminates on the spouse’s remarriage, the trust is not QTIPable (i.e., not eligible for QTIP treatment).
#2:
During the spouse's lifetime, no other person can be a permissible beneficiary of the trust.   (Neither spouse nor trustee can have power to distribute trust property to anyone other than the spouse.)
and #3:  Executor must make QTIP election on estate tax return. it’s not automatic
4.
Tom, who is married to Lucy and has children by his first marriage, dies leaving a will that bequeaths property worth $500,000 in trust:  "The trustee shall pay all trust income to my wife Lucy at least annually for life.  On Lucy's death, the trustee shall distribute the principal to my descendants."  The will names Tom's brother Bob as executor.

_____  If Tom died before 1982 (before the "unlimited marital deduction" was enacted and the QTIP election rules were introduced), would this disposition qualify for the marital deduction? NO – is a terminable interest ( life estate terminates at Lucy’s death
_____  Would the value of the trust property be includible in Lucy's gross estate on her death? NO – for same reason – life estate terminates at death (has zero value when dies)
5.
Same facts, except that Tom died in 2001.  Does this disposition qualify for a marital deduction? DEPENDS – whether executor make QTIP election

a.
Suppose that Tom's executor makes a QTIP election with respect to the trust on Tom's estate tax return.  What are the estate tax results. . . Trust qualifies for marital deduction even though a terminable interest (Lucy’s life estate) + value of trust is includible in Lucy’s gross estate at her death

In Tom's estate?  The $500,000 in the trust qualifies for a marital deduction.


In Lucy's estate?  The value of the trust property is in Lucy's gross estate.

Plain language - “I elect to take a marital deduction for the trust, even though the interest given to the spouse ordinarily wouldn’t qualify for the marital deduction because it is a terminable interest.  I agree that the trust will be taxed in the spouse’s estate at her death, even though her interest is a terminable interest.  In short, I elect to qualify this terminable interest for the marital deduction, so as to defer taxes until the surviving spouse’s death.”


["Do you want to pay estate taxes at the front end of the life estate, or at the back end?"]


b.
Suppose, instead, that Tom's executor decides not to makes a QTIP election with respect to the trust.  What are the estate tax results. . .


In Tom's estate?  The $500,000 in the trust does NOT qualify for a marital deduction.


It was a terminable interest, and Tom’s executor did not elect to treat it otherwise.


In Lucy's estate?  The value of the trust property is NOT  in Lucy's gross estate.

There is a $11,000-per-donee annual exclusion under the gift tax.  The exclusion is available for gifts of present interests, but NOT gifts of future interests.  If Joe gives $11,000 each to his three children, their spouses, and his six grandchildren (total of 12 donees), Joe can deplete estate by $132,000 w/o having to file gift tax return, and w/o having made taxable gift that uses up any of $1,000,000 “credit shelter.”  A gift tax return m/b filed only if taxable gifts (over annual exclusions) made during calendar year.

There is also an unlimited exclusion for tuition and medical payments if (but only if) the payment is made directly to the service-provider.  If Joe pays for his grandson Gary’s $24,000 tuition at Emory University by writing the check directly to Emory, the payment qualifies for this exclusion--and Joe can give Gary an additional $11,000 that will be covered by the annual exclusion.  However, paying off Gary's GSL loan does not qualify under this provision b/c w/b paying to a bank.

6.
Rhonda, who is single, transfers securities worth $400,000 to trustee of a revocable trust: income to Rhonda for life, and on her death principal to her two children in equal shares.


______  Has Rhonda made a gift that must be reported on a gift tax return? NO – gift is incomplete for federal gift tax purposes ( c/b changed tomorrow
A gift is “incomplete” for gift tax purposes if the transferor retains either the power to revoke the transfer or the power to change the beneficiaries.


a.
Rhonda dies several years later; at her death the value of the trust is $580,000.  Is this amount includible in Rhonda’s gross estate for estate tax purposes? YES – revocable transfers are included ~ TSL 
YES as a transfer with the retained power to revoke.

F.
NEW BASIS AT DEATH RULE

7.
Joe buys 100 shares of Acme stock for $40/share (total cost $4,000).  Some years later Joe sells the stock for $100/share.  Income tax consequences?



 10,000  net sale proceeds



- 4,000  basis for income tax capital gain purposes



= 6,000 gain subject to tax at 15%


a.
Suppose, instead, that Joe gives the 100 shares of Acme stock to his daughter Joline.  What is Joline's basis in the stock for capital gain purposes? 4,000

For lifetime gifts: carryover basis rule ( donee takes donors basis

b.
Suppose, instead, that Joe does not dispose of the Acme stock during his lifetime.  Some years later he dies leaving a will that bequeaths the 100 shares of Acme stock to Joline.  At Joe's death, the stock is worth $100/share.  What is Joline's basis in the stock for capital gain purposes? 10,000 – under new basis at death rule
FREQUENCY OF WILLS ISSUES TESTED ON NEW YORK BAR SINCE 1979

New York Bar exam issues since 1979 (thru July 2002).  E.g., there have been 9 questions raising revocation" issues.  There are more issues listed than numbers in parenthesis because most questions had multiple issues.

INTESTATE SUCCESSION  (3)


Survived by spouse and son: spouse inherited first $50,000 plus one-half of balance of the estate


Survived by spouse and parent, but not by children or issue: spouse inherited entire estate


What distribution when intestate heir disclaimed


[Intestacy rules also involved in three "interested witness" questions]

UNIFORM SIMULTANEOUS DEATH ACT


Wills:  property of each passes as though he or she survived


Tenancy by entirety:  one-half through each spouses estate as though he or she survived

ADVANCEMENTS


No advancement because no contemporaneous writing signed by donor or donee

DISCLAIMERS  (5)


(3)  Valid disclaimer: written, signed, acknowledged; separate "no consideration" affidavit


(4)  Upon disclaimer, estate distributed as though disclaimant predeceased testator



Anti-lapse statute applied where (2) sister, (2) child disclaimed


Disclaimer, once made, is irrevocable (you can't change your mind and revoke the disclaimer)

EXECUTION OF WILLS  (8)


(2)  Will was validly executed; discuss six-point test, which was met



Witnesses who saw testator sign will need not sign in testator’s presence


Valid signature where another person held and guided weakened testator's hand


30-day rule satisfied; witnesses signed within 30 days of each other


(3)  Holographic (unwitnessed, handwritten) will or codicil not valid



... but holographic will written by member of armed forces during wartime was valid

PROOF OF WILLS IN PROBATE  (2)


Burden of proof as to due execution is on will proponent


Effect of attestation clause--attesting witness gave hostile testimony


Effect of attestation clause -- attesting witness could not remember anything

INTERESTED WITNESS  (5)


(4)  Does not affect validity of will


Bequest to nurse who signed as attesting witness was voided by statute


(3)  Does not apply to commissions payable to executor who signs as witness


Does not apply to testamentary trustee who signs as witness


Does not apply to attorney who drafted the will


(3)  Whichever is least exception applied; witness-beneficiary would be intestate heir if no will

REVOCATION  (9)


By subsequent instrument



-- not here because instrument had only one witness



-- not here because writing was not witnessed


Presumption as to revocation 



(2)  No presumption of revocation where will left with attorney for safekeeping



Presumption of revocation arises where codicil in T's possession could not be located 



Presumption rebutted by testimony that testator had destroyed will by accident


Testator's crossing out his signature is valid revocation by physical act


(5)  No partial revocation by physical act in New York


Will revoked in entirety (not partial revocation) where testator crossed out all dispositive provisions


(3)  Changes written on face of will after will is executed are not given effect

PROOF OF LOST WILL


Proof of lost will:  must show due execution; that will was not revoked; and contents

NO REVIVAL OF REVOKED WILLS  (2)


(2)  No-revival rule applies to codicils:  Revocation of codicil does not reinstate gift in will

DIVORCE FOLLOWING EXECUTION OF WILL  (3)


Divorce revoked bequest to ex-spouse, but not to ex-spouse’s daughter


Divorce rule did not apply where will was written after the divorce


Rule applies only to divorce by testator's spouse, not divorce of testator's daughter by son-in-law


Gift to "son-in-law" merely descriptive, being testator' son-in-law was not a condition of the gift

PRETERMITTED CHILD STATUTE  (3)


(2)  Statute did not apply; afterborn child was "provided for" by life insurance policy


(2)  Statute gives no protection to child who was alive when will was executed

NO INCORPORATION BY REFERENCE IN NEW YORK  (2)


Codicil cannot incorporate by reference a defectively executed will


Exception to "no incorporation" rule: bequest to beneficiaries named in another person's will is valid

CONTRACTUAL WILLS  (3)


Will was explicitly made contractual that survivor would not revoke; impose constructive trust


Parties’ release, in separation agreement, revoked contractual wills

CONDITIONS THAT ARE AGAINST PUBLIC POLICY


Bequest conditioned on B being divorced from wife at testator's death was valid; it was not an inducement that B divorce his wife

CHARITABLE DEVISES


In New York, no restrictions on testamentary gifts to charity

LAPSED GIFTS AND ANTI-LAPSE STATUTE  (10)


(5)  Anti-lapse statute applies where predeceasing beneficiary was testator's brother; sister, child


Anti-lapse statute does not apply where predeceasing child left no issue


(4)  Anti-lapse statute triggered by sister's or child's disclaimer of will gift


Anti-lapse statute trumps "surviving residuary beneficiaries" rule


Where gift lapsed and anti-lapse statute did not apply, lapsed gift became part of residuary estate


Statute does not apply where remainderman (who died in life tenant's lifetime) survived testator

CLASS GIFTS  (4)


A gift in trust to someone's "issue" included adopted child


(2)  In a gift to someone's "issue" or "descendants," distribute per capita at each generation


What distribution among “issue” when one child predeceased testator leaving descendants

ADEMPTION  (6)


(2)  Ademption applied when testator made lifetime gift of specifically bequeathed property


(2)  Statutory exception for casualty insurance proceeds paid after death


Exception didn't apply where insurance proceeds were paid to testator before death


Ademption applied where specifically bequeathed ppty taken by eminent domain

SATISFACTION OF LEGACIES  (2)


(2)  No satisfaction of legacies unless contemporaneous writing when gift is made

BEQUESTS OF SECURITIES


Bequest of stock includes stock splits, but not stock dividends, declared after will is signed

WILL CONTESTS; NO-CONTEST CLAUSES  (4)


(2)  No-contest clause triggered forfeiture


No exception to forfeiture rule where will contest alleged that will was not validly executed


(2)  No forfeiture where will contest was by guardian ad litem on behalf of minor beneficiary


Lay witness could testify as to T’s conduct; but not whether, in her opinion, T was of sound mind

ATTORNEY WHO PREPARED WILL  (2)


“Putnam scrutiny” required where will made bequest to drafting attorney


If will names attorney as executor, commission reduced by 50% unless written disclosure to client

ELECTIVE SHARE, SPOUSAL RIGHTS  (16)


[Several pre-1994 questions involved the since-repealed elective share trust]


If spouse is involved in question, always mention exempt property set-aside of property worth up to $56,000.


Income interest in trust no longer satisfies elective share; if spouse elects, accelerate remainder


$50,000-minimum elective share was greater than one-third of augmented estate


(4)  Compute elective share where testamentary substitutes involved -- Totten trust, joint tenancy, tenancy by entireties


Testamentary substitute issues



Buy-sell agreement was testamentary substitute where parties could amend agreement



(4)  Totten trust bank account was a testamentary substitute



(6)  Life insurance not a testamentary substitute whether paid to third party or surviving spouse



(3)  Tenancy by entirety, joint and survivor account with spouse -- one-half was testamentary 




substitute



Irrevocable trust with retained life estate created before 9/1/92 not a testamentary substitute



Property over which H held a general testamentary [not presently exercisable] power of 




appointment was not a testamentary substitute


(3)  All beneficiaries contribute ratably to make up elective share


(2)  General waiver of "all rights" waived elective share and inheritance rights, but not gift in 




testator's will


(5)  Separation agreement, with no decree of separation, does not disqualify right to elective share


Spouse could elect where decree of separation had been rendered against deceased spouse

ESTATE ADMINISTRATION


Appointment of administrator--surviving spouse had priority to be appointed


    --but in a complex estate, court could instead appoint attorney-son as in estate’s best interest 


Administrator had no authority to continue D’s business without prior court approval

ESTATE TAX MARITAL DEDUCTION  (7)


(2)  Which dispositions in testator's will qualified for marital deduction?


(3)  QTIP trust qualified for marital deduction upon executor’s making QTIP election


Trust did not qualify for QTIP treatment; income interest terminated on remarriage


Discretionary trust does not qualify for QTIP election


(5)  Elective share amount taken by surviving spouse qualifies for marital deduction

OTHER ESTATE TAX ISSUES  (2)


Compute gross estate, taxable estate, marital deduction; issues raised by Totten trust


Trust includible in decedent's gross estate where decedent held general power of appointment


Transfer with retained life estate includible in transferor-decedent's gross estate

Adopted
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