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· trust – gift of property / management of asset + trustee holds legal title
· Requirements for Valid Trust
· testamentary trust

· requires – valid creator + delivery of legal title + of res + to trustee + for bene + w/ intent to create trust + for lawful purpose  (consideration NOT required)
· creator – m/b ALL of ( over 18 + capacity to enter KJ / transfer title

· res – m/b certain / identifiable (BUT if written promise supported by consideration ( K rule require that trust arises auto upon receipt of property)

· trustee – NOT required – no trust fails for lack of trustee
· can serve – N/R alien IF related to decedent (directly / by marriage) AND NY resident serves as co-trustee
· cannot serve as testamentary trustee - infant, incompetent, convicted felon, person incapable b/c of drunkenness, dishonesty, want of understanding, improvidence
· bene – depends …

· … private trusts - m/b definite / ascertainable (NO evidence admissible to prove) + must vest per RAP
· definite – c/b to general group / class (“my family”)

· … charitable trusts – cannot bene individuals + NOT subject to RAP
· … if unclear which type of bene ( argue both ways and consider definiteness of bene

· intent – key issue is whether language reflects intent to impose enforceable obligation

· precatory words ~ non-binding suggestion ~ wish + desire + hope + request + would like
· lawful purpose – 
· unlawful purpose ~ trust is VOID as  against public policy
· unlawful condition ~ condition is unenforceable ( IGNORED
· impermissible ~ encourage divorce + TOTAL restraint on marriage
· permissible ~ partial restraint on marriage (~ marry w/i faith)
· lifetime trust
· generally  – “non-court trusts” b/c no court involved in their creation 
· requires – writing + signed by settler AND trustee + EITHER acknowledged before notary OR witnessed by ≥ 2

· resulting trust

· actually - NOT a trust ~ when court finds that trust fails for some reason ( property passes directly to resulting beneficiary
· Revocable Trusts
· pourover trust
· requires – revocable trust + in existence / concurrent w/ will + will directs residuary / some portion of estate + ≥ one bene besides settlor + settlor retains only certain interests
· certain – ANY of ( income for life + power to revoke / alter / amend + power to control trustee in trust administration + power to cause life insurance proceeds / EE benes t/b paid to trust + power to name self as trustee
· problem – testamentary disposition arranged w/o the formalities of will
· solution – by statute ( pourover gift by will is valid to lifetime trust established by settlor OR another person

· limit – if pourover trust ~ established by someone else ( amendments after T’s death ~ disregarded 

· unfunded revocable insurance trust 

· purpose – name trustee as policy bene of life insurance proceeds at T’s death for trust to benefit some other bene (~ minor child)
· problem – no res exists until after T’s death / payment of insurance
· solution – by statute ( validates unfunded revocable insurance trust + allows T to name trustee in will 

· also available re - payment of savings / thrift accounts + death benes under EE retirement plans
· bank accounts
· Totten trust accounts – 

· arises when – depositor deposits funds + in an account + in her name + as trustee for bene + depositor reserves right to w/d (no special words needed ( ITF / in trust for ~ sufficient)

· withdrawals by depositor ~ partial revocations

· at death – bene gets only what remains on deposit + subject to T’s CR / spouse elective share
· changing bene – ALLOWED but only IF ( signed + acknowledged by notary + writing + that names bank & current bene + names new bene + delivered to bank

· revocation by will (and name other bene) – ALLOWED but only IFF will makes specific reference to named institution AND named beneficiary
· bene predeceases T ~ automatically revokes Totten trust

· benefit over jt account ( bene cannot access account while T lives + w/h made gift to bene of ½ of deposit (under NY law)

· delivery of passbook – by statute ( not a gift ( T must w/d funds and give them to donee as gift
· jt. survivor account - 

· arises when – joint bank account + signature card uses specific words noting account payable to survivor 

· effect – ½ of any deposit ~ irrevocable (NY specific)

· w/d > ½ w/o consent of other ~ destroys right of survivorship + allows other party recover any amount in excess of ½

· intention of survivorship – presumed by statute from words on card + REBUTTED by clear / convincing evidence that account opened only for convenience

· uniform transfers to minors act (UTMA) 

· goal – gifts to minors + avoid guardianship / need for trust to receive distribution + qualifies for $11,000 annual gift tax exclusion

· arises when – transfer prop by deed / will / power appointment + to “[custodian] as custodian for [minor donee] under NY Uniform Transfers to Minors Act”

· may be established by – EITHER …

· … expressly in will / trust ( no further authorization needed re distributions for minor

· … discretion of fiduciary ( court approval required re distributions >$50,000

· custodian’s powers – collect / hold / invest / manage custodial property + pay to / on minor’s behalf at custodian’s discretion + pay over unexpended amounts when minor reaches 21
· terminates – when donee attains age 21 (UNLESS shortened per terms of the gift)

· remember – NOT a trust ( legal title rests in donee subject to custodian’s powers

· Charitable Trusts
· characteristics / rules
· generally – 

· … not subject to RAP
· … m/b for charitable purpose (health, education, religion, etc.)
· … subject to cy pres doctrine – when stated charitable purpose no longer possible ( court reforms trust / diverts funds to related charitable purpose

· beneficiaries - 

· … m/b ~ reasonably large class of unidentifiable members of public at large (<> benefit identifiable individuals)
· …need not name beneficiaries (SLA names charitable purpose)

· attorney general – indispensable party to ANY action re charitable trust ( represents bene interests

· cy pres doctrine - APPLIES

· when stated charitable purpose no longer possible ( court reforms trust / diverts funds to related charitable purpose

· <> matter whether general or specific charitable intent ( court reforms to preserve general intent behind a specific direction

· also applies to outright (charitable) gifts  

· Honorary Trusts
· defn – no charitable purpose + no individual beneficiary

· NY – 
· rule - unenforceable b/c trustee owes no duties to anyone (trustee c/n/b compelled to perform) 
· exceptions - … enforced by party named in will OR court (if no one so named) …
· … trusts for cemetery purpose ~ designated as charitable trusts (see above)

· … trusts for pets – valid until earlier of ( beneficiary pet(s) die + 21 years from T’s death

· effect – failed bequest falls to residuary
· Constructive Trust
· generally
· … is NOT a trust ~ flexible equitable remedy for disgorging unjust enrichment from wrongful conduct
· … trustee’s only duty ~ convey property to person who should have it (per equity)

· application

· 1) apply law ~ e.g.,  can new will be probated? was old will validly revoked?

· 2) apply equity ~ wrongful conduct + unjust enrichment = constructive trust (~ as tho predeceased?)

· Resulting Trust
· … is NOT a trust ~ label applied by courts when a trust fails

· … trustee’s only duty ~ convey property to person who should have it (per equity)
· Purchase Money Resulting Trust
· defn - arise when purchaser buys property in name of T/P w/o intention of gift

· Majority – RECOGNIZED ( purchaser can compel T/P to reconvey property at any time

· NY – NOT recognized – parol evidence rule bar testimony contradicting deed ( T/P owns land UNLESS purchaser can get constructive trust (~ clear / convincing evidence that T/P promised to reconvey)
· CR Claims / Spendthrift Trust
· NY statutory spendthrift rule

· goal – protect  trust bene’s interest from CR by prohibiting voluntary / involuntary transfer thereof
· e.g., wording - No bene shall have power to assign, transfer or encumber her interest in trust, nor shall such interest ~ reachable by bene’s CR by garnishment, attachment, execution, or other legal process
· NY rule – all income interests in trust ~ auto given spendthrift protection by statute (even if trust silent)
· exceptions – ANY of …
(apply even if express spendthrift clause present)
· … CR who furnishes necessaries  (medicine, food, rent) – b/c benefits bene
· … child support, alimony – public policy
· … federal tax liens – stat exception
· … excess income beyond that needed for support and education

(***)
· based on - beneficiary's station in life, income from other sources
· ~ last resort remedy ( CR must show he has exhausted all other remedies.
· … 10% levy (CPLR 5205(e)) -- available to judgment creditors in ALL cases.  
(***)
· no need to show that all other remedies exhausted
· remember ~ not 10% per creditor; all judgment creditors share that same 10%
· limit – no spendthrift protection re …

· … interests retained by settlor - if names self bene of life interest (T/P principal bene ~ protected)
· … fraudulent conveyance – transfer with intent to defeat, defraud, delay creditors 

· Judicial Modification / Termination
· changed circumstances

· judicial intervention – ALLOWED if primary purpose of trust ~ frustrated by changed circumstances
· termination by settlor

· rule - all NY trusts ~ irrevocable and unamendable UNLESS trust instrument expressly reserves power to revoke / amend 
· exception - settlor can terminate irrevocable trust if ALL beneficiaries in being consent 

· beneficiaries in being – m/b born ( ignore babies in gestation
· BUT - committee / guardian of incompetent or minor person cannot give consent (trust cannot be terminated if minor / incompetent has ANY trust interest (even contingent interest)
· “remainder to grantor’s heirs” (doctrine worthier title)
· MBE – grantor <> create remainder in own heirs ( Grantor takes reversion instead
· NY - 

· doctrine of worthier title – ABOLISHED ( Grantor CAN create interest in heirs ( is a remainder
· trust termination statute – for limited purpose of finding consent necessary for settlor to terminate a trust ( creating a remainder in heirs <> bene interest in heirs (so their consent <> needed)
· Administration
· trustee powers

· major “can do” powers

· … Sell real / personal property at public sale] or private sale (unless property specifically devised by will)
· major “cann’t do” powers

· exculpatory clause

· self dealing

· personal liability of trustee

· K theory – 

· torts theory – torts of itself AND its EEs

· trustee’s investment power

· Suspension Rule
· Rule Against Perpetuities
TRUSTS

TRUST is an arrangement for making gifts of property and for the management of assets, under which trustee holds legal title for the benefit of beneficiaries.  Trustee has burdens of ownership (duty to manage, safeguard, invest, etc.); beneficiaries have equitable title and all the benefits of ownership.

I.  REQUIREMENTS FOR A VALID TRUST

To have a valid trust, CREATOR (settlor) . . . DELIVERS LEGAL TITLE . . . as to the RES (trust property) . . . to a TRUSTEE . . . for the benefit of BENEFICIARIES . . . with INTENT TO CREATE A TRUST . . . FOR A LAWFUL PURPOSE.  No consideration is required for the creation of a trust.  (You can have consideration, but it’s not required.)  A trust can be created during the creator's lifetime ("lifetime trust") or by will ("testamentary trust").  All lifetime trusts must be evidenced by a WRITING that is SIGNED BY THE SETTLOR AND TRUSTEE and either ACKNOWLEDGED BEFORE NOTARY PUBLIC or WITNESSED BY TWO WITNESSES.

A.
CREATOR:  Must be over age 18; must have capacity to enter into contracts, transfer title.
B.
DELIVERY OF LEGAL TITLE:  The mere intent to create a trust, or a gratuitous written promise to create a trust, is not enough.  In creating a lifetime trust, for titled assets (title evidenced by a document -- real estate, stocks and bonds, etc.), legal title must be formally transferred to the trustee (whether the trustee is a third party or the settlor himself).  For other assets, transfer must be by a written assignment to the trustee.  [“Delivery” requirement does not apply to testamentary trusts; Wills law controls.]

1.
Sam signed a trust agreement that named Chase Bank as trustee.  An officer of the bank also signed the instrument, which was witnessed by two witnesses.  After setting out the trust’s terms, the trust stated:  “Settlor does hereby deliver the assets described in Attachment A to the Trustee, and the Trustee hereby acknowledges receipt of the said items.”  Attachment A listed a specified number of shares of stock, all traded on the New York Stock Exchange.  However, Sam died before the various securities were re-registered in the bank’s name as trustee.  Valid trust?

NO
because legal title to the trust assets was not formally transferred to the trustee during Sam's lifetime.

C.
RES (corpus) (principal) (subject matter of the trust).  To have a trust, legal title to specific property must be formally transferred to the trustee.  The subject matter of the trust must be certain and identifiable.  If there is no trust property, there is no trust.


2.
Tess executes a will that devises Whiteacre to her son Hobie.  When Hobie learns about the will, he executes and signs an irrevocable declaration of trust, witnessed by two witnesses, declaring himself trustee "of my interest in my mother's estate, as provided in her will, to pay the income to my son Andy for life."  Hobie also executes a deed that conveys to “Hobie Gates, Trustee” all of his interest in Whiteacre.  Tess is still alive.  Valid trust?


   NO At that point in time Hobie had: expectancy of interest ~ is not an interest in property (unable to deliver legal title)
Same answer where trust signed by Dad purported to create a trust to be funded with "whatever money or property that I contribute to the trust over the next ten years."  This was merely a promise to create a trust in the future, not supported by consideration.

But if written promise to create trust of property (to be received in future) is supported by consideration, under contract principles trust automatically arises upon receipt of the property.
D.
TRUSTEE:  By statute, the following persons cannot serve as testamentary trustee:  infant, incompetent, convicted felon, person incapable because of drunkenness, dishonesty, want of understanding, improvidence.

Nonresident alien can serve as fiduciary (testamentary trustee, or executor or administrator of a decedent's estate) IF #1: Related to decedent:  Decedent's spouse; grandparent or descendant of grandparent of decedent or decedent's spouse; or spouse of any of the above persons;

AND #2: NY resident must serve as co-fiduciary
NO

Do these rules also apply to lifetime trusts?



Lifetime trusts are “non-court trusts,” which means that no court is involved in the trusts’ creation.  (It’s strictly between the settlor and the trustee.)  Testamentary trusts are “court trusts,” because they arise in Surrogate Court proceedings regarding a will.  The statute applies only to court trusts.

3.
Ann's will devises her residuary estate in trust: "income to my daughter Martha for life, and on her death principal to her descendants."  The will does not name anyone as trustee.  Valid trust?


YES
because no trust ever fails for lack of a trustee.  If the intent to create a trust is clearly manifested but no trustee is named (or the named trustee dies or resigns with no provision for a successor), the court will appoint a suitable trustee to carry out the trust purposes.

E.
BENEFICIARIES:  For a private (non-charitable) trust, beneficiaries must be definite and ascertainable, and their interests must vest, if at all, within lives in being plus 21 years.  (The rules for charitable trusts are exactly opposite; charitable trusts (i) cannot benefit identifiable individuals, and (ii) are not subject to Rule Against Perpetuities.)

4.
Ted’s will bequeaths $100,000 “to my good friend Hobie Gates as trustee, to pay the income therefrom to my best friends.  I bequeath my residuary estate to my brother, Sam Slade."


NO Valid trust? b/c benes not sufficiently identified ( extrinsic evidence / parol evidence NOT admissible ( m/b identified in trust instrument

NO  Does Hobie get to keep the money, then?  Hobie’s only involvement was as trustee + Hobie holds on resulting trust for resulting beneficiary (Sam)
Hobie holds on a "resulting trust" for Sam Slade, the residuary beneficiary.

A resulting trust is not a trust.  It is the term courts employ when a trust fails for some reason.  The court will order that the $100,000 be distributed to Sam Slade.

5.
What if the will provided that Hobie as trustee was to pay the income “to my family [or "to my wife's next of kin"] for the next twenty years."  Valid trust?


YES – class gift to indicated group – but who is w/i class ( court will look by analogy to intestacy statutes
6.
Will bequeaths money to trustee, "to use the income to train spiritualistic mediums."  Valid trust?



Argue both ways – no NY law on this – if religious ~ valid; if non-charitable – gift fails for no ascertainable benes
Cf. Estate of Kidd (Ariz. 1971):  Handwritten will [valid in Arizona] left a $240,000 estate left "for reserach [sic] or some scientific proof of a sole of the human body which leaves at death.  I think in time their [there?] can be a Photograph of sole leaving the human at death."

a.
Testamentary capacity????  YES by AZ standards
b.
Valid gift?  Depends whether a charitable purpose – no need for identifiable benes
F.
INTENTION TO CREATE A TRUST:  Is the language precatory (a non-binding suggestion), or did the settlor intend to impose an enforceable obligation?

7.
Tony’s will devises residuary estate in trust:  Income to sister Sue for life, remainder to Sue's issue.  The trust provides:  "It is my wish and desire that Sue use a portion of the income to pay the educational expenses of my favorite nephew, Nosh Nokes."  In a year in which the trust has income of $20,000, Nosh (who is incurring expenses of $5,000/year as a law student) brings suit against Sue seeking to compel payment.  Result?  Nosh loses - 

Other precatory words: wish + desire + hope + request + would like
G.
TRUST MUST BE FOR A LAWFUL PURPOSE:  A trust that calls for commission of a crime or destruction of property is void as against public policy.  Also, conditions that are against public policy are unenforceable.

8.
Testamentary trust directs trustee "to pay the income to my daughter Winkie until she divorces her husband Henry, at which time the trust shall terminate and all trust principal shall be distributed to Winkie.  If Winkie does not divorce Henry, on her death the trustee shall distribute the principal to the National Organization for Women."  Valid condition? NO - encourage divorce + total restraint on marriage
What happens to the trust property, then? Winkie takes property free of condition + free of trust
9.
Compare testamentary trust:  "Income to my wife for life or until she remarries.  Upon my wife's death or remarriage, principal to my son Jack."  Valid condition?

OK – support during widowhood ~ lawful motive
Compare will of Heinrich Heine, German poet, making bequest "to my wife on the express condition that she remarry.  I want at least one person to truly bereave my death."

10.
Dad's will bequeaths $500,000 to his son Nathan, "provided he marries a Jewish woman within seven years after my death.  If he does not do so, the $500,000 shall be paid to the State of Israel."


YES Valid condition on the gift to Nathan? partial valid restraint on marriage is valid
II.  REVOCABLE TRUSTS; OTHER ARRANGEMENTS

A.
"POUROVER" GIFT BY WILL TO LIFETIME TRUST

11.
On October 11, 1995, Winkie transfers securities worth $500,000 to Acme Bank as trustee of a revocable lifetime trust that provides:  "Income to Winkie for life, and on Winkie's death in further trust for her children."  The trust instrument is signed by Winkie and a bank trust officer and is acknowledged before a notary public.  Also on October 11, Winkie executes a will that, after making various cash legacies, bequeaths her residuary estate "to Acme Bank, as trustee, to be added to and administered under the terms of the trust that I executed on October 11, 1995."

This is a valid revocable trust, and is a useful arrangement to provide for management in event of settlor's future incapacity, avoiding expenses and restrictions of a guardianship administration.  As long as there is at least one beneficiary besides the settlor, trust is not void as an attempted testamentary disposition (i.e., doesn't have to be executed with formalities of a will) even though settlor retains any one or more of the following rights and powers:



--
Income for life.



--
Power to revoke, alter or amend the trust.



--
Power to control trustee in the administration of the trust.



--
Power to cause life insurance proceeds or employee benefits to be paid to the trust.



--
Settlor can name herself as trustee, to serve as long as she has capacity to do so.

The testamentary gift to the trust is called a "pourover" gift by will to a lifetime trust.  A statutory exception to the “no incorporation by reference” rule of Wills law, the statute provides a mechanism for adding testamentary assets to a trust the testator created during lifetime, or [Feb. 1999] to a trust created by another person.  By statute, such a "pourover" gift is valid even if the trust is subject to revocation and amendment and is later amended.  But [Feb. 1999] if the receptacle trust were created by another person, amendments made after testator’s death are disregarded.

To be a valid receptacle for such a pourover gift, the lifetime trust must be in existence before or executed concurrently with the will.

B.
TRUST SETTLEMENT OF LIFE INSURANCE PROCEEDS

12.
Sam is the insured under a $100,000 life insurance policy that names his 11-year-old daughter Diane as beneficiary.  Concluding that it would be inappropriate to have the proceeds paid in a lump sum to Diane, Sam desires to have the proceeds paid to a trust for Diane's benefit.  What are Sam's options?

a.
Sam could create an unfunded revocable insurance trust, and name the trustee of the trust as policy beneficiary.  Unfunded insurance trusts are validated by statute (and can be the recipient of a "pourover" gift), even though there is no res until after the insured settlor dies and the insurance proceeds are paid to the trustee.  [This would result in additional legal fees for preparation of a trust.  Alternatively, . . .]

b.
If Sam has a will creates a testamentary trust for Diane's benefit, Sam could name "the trustee named in my will" as beneficiary.  Such a life insurance beneficiary designation is validated by statute.

Same procedures are available for payment of savings and thrift accounts, and death benefits under employee retirement plans.

C.
BANK ACCOUNT ARRANGEMENTS

13.
Ann deposits money in a bank account; the signature card provides:  "Ann Downs, trustee for [Ann's nephew] Bob Blake."  Over the years, Ann makes deposits and withdrawals.  On her death without a will, the account balance is $15,000.  Bob didn't know about the account until Ann's death.  Ann's intestate heirs lay claim to the amount on deposit, as does Bob.  Who wins?  [Matter of Totten]

Bob because this is a valid Totten Trust bank account

-- Ann continued to have all rights over the account.  [July 1998] Totten trust is partially revoked when depositor makes withdrawals.  Bob succeeds only to amounts on deposit at death.


-- [July 1998] Ann can change the account beneficiary, but only by a written, signed and acknowledged (before a notary) instrument that (i) names the bank and current beneficiary as well as the new beneficiary, and (ii) is delivered to the bank.


-- If beneficiary predeceases depositor, is automatically revoked.  Does not pass through deceased beneficiary's estate.  Funds are depositor's free and clear.


-- If beneficiary survives, amount on deposit belongs to him (subject to claims of depositor's creditors, and [July 1998] subject to surviving spouse's elective share as a testamentary substitute).

a.
If Ann wants Bob to succeed to the account at her death, why not open a joint and survivor bank account and put Bob's name on the account?

b/c Bob could make w/d from joint account + w/h made a gift to Bob of ½ amount of deposit under NY law (unusual)
Totten Trust – no lifetime access
b.
Suppose, instead, that during Ann's lifetime, she delivered the Totten trust account passbook to Bob, saying "here, Nephew; the funds are yours."  Valid gift? NO – by statute – delivery fo passbook is NOT a gift ( donor has to w/d funds and make delivery of the cash
****[July 2000; four times since 1985!]  By statute, a Totten trust bank account can be revoked by will, and the funds on deposit can be bequeathed to another person, but the rules are very specific!  The will must make express reference to account in the named institution and the named beneficiary of the account. 

14.
Tom has several Totten Trust bank accounts for the benefit of his niece Nellie at Dime Savings Bank in Manhattan.  Tom dies leaving a will that provides:  "I revoke all 'in trust for' bank accounts that I have at Dime Savings Bank, and I give the amounts on deposit to my friend Lucille."


NO  Valid bequest to Lucille? b/c fails to name the current beneficiary
15.
[July 1997]  Hobie deposits $50,000 in a savings account at Dime Savings Bank that names Hobie and [son] Sam as owners, "payable to either or to the survivor of them."  Some years later, Hobie dies leaving a will that provides:  "I have a savings account at Dime Savings Bank that names my son Sam as joint owner.  I bequeath all funds on deposit in that account to my daughter Debbie."  There is $60,000 on deposit in the account at Hobie's death.


NO Does Debbie take the $60,000? statute applies only to Totten trust accounts ( this is survivorship account
15a.
Suppose instead that, shortly before Hobie's death (Hobie is very ill) Sam, who is concerned that Hobie may take all of the money out of the account, withdraws the entire $60,000 in the account.  Hobie dies five days later.  The executor under Hobie's will brings an action against Sam seeking to recover the entire $60,000.

In New York, the deposit of funds in a joint and survivor bank account is a gift as to one-half of the amount deposited. (unusual rule)

The executor will recover ½ ~ $30,000

b.
Suppose, instead, that Debbie contends that Hobie told witnesses that he put Sam's name on the account solely for the purpose of enabling Sam to take care of Hobie if he got sick.

________  [July 1998]  Can Debbie challenge the validity of the right of survivorship and contend that this was a mere convenience account, when the account signature card (signed by Hobie and Sam) named Hobie and Sam, "payable to either, or to the survivor of them"? YES – Debbnie has burden of proof to show no right of survivorship intended
D.
UNIFORM TRANSFERS TO MINORS ACT [UTMA]:  Provides a convenient means of making gifts to minors that avoid a guardianship (or the need for creating a trust), and that qualify for the $11,000 per-donee annual exclusion under the federal (and New York) gift tax.

16.
In 1998 John Jones buys securities and has them registered in the name of "John Jones, custodian for Sam Jones, under the New York Uniform Transfers to Minors Act."  (Sam is his 10-year-old son.)  John dies in 2003; the securities are worth $35,000.  Is the $35,000 includible in John's "gross estate" under the New York and Federal estate taxes, where the donor named himself as UTMA custodian?

How created – registering as ( “John Jones, custodian for Sam Jones, under the New York Uniform Transfers to Minors Act.”

YES Int. Rev. Code §2038, captioned "Revocable Transfers," applies where decedent made a lifetime transfer in which he retained a power to revoke, alter, amend or terminate.

While UTMA custodial gifts are irrevocable, the UTMA authorizes custodian to pay to or on behalf of the donee so much or all of the property as is deemed advisable for donee's benefit.  This discretionary power is considered a power to alter or amend; and also a power to terminate (because custodianship would terminate if John distributed all the property to Sam).

17.
What if, instead, it was John's mother (Sam's grandmother) who bought the securities, registering them in the name of John as custodian for Sam.  Is the value of the custodial property includible in John's estate? NO – John was a grantee – this was not a retained power – key is that John’s power over custodial power is NOT a general power of appointment (b/c cannot appoint to self / CR)
18.
A UTMA custodianship terminates when donee attains age 21 unless the gift is made in the form, "A, custodian for B until age 18." c/b shortened
If a beneficiary of an estate or trust is a minor, the statute authorizes distribution by the executor or trustee to a UTMA custodianship on the minor's behalf.  Purpose: Eliminates need to appoint guardian to receive distribution.  If the will or trust expressly authorizes such distributions, custodianships established by a fiduciary terminate at age 21, and there is no dollar limit on amount that can be distributed.  If no such authorization, custodianships established by a fiduciary terminate at age 18, and court approval is required for distributions over $50,000.

III.  CHARITABLE TRUSTS, HONORARY TRUSTS

#1.
Charitable trusts are not subject to Rule against Perpetuities; may be perpetual.  ("The trustee shall pay all trust income to the American Red Cross forever.")

#2.
To qualify as a charitable trust, must be for a charitable purpose (health, education, religion, etc.).

#3.
A charitable trust must be in favor of a reasonable large class of unidentifiable members of the public at large, and cannot benefit identifiable individuals.  A trust "to pay the income to my poor relatives" is not a valid charitable trust.

#4.
Charitable trusts are subject to the equitable doctrine of cy pres ("as near as possible"):  If stated charitable purpose can no longer be accomplished, trust can be reformed in judicial proceedings, and the funds diverted to a related charitable purpose as near as possible to the stated purpose.

19.
Thelma's will devises her residuary estate in trust:  "The trustee shall distribute all trust income to organizations, as selected by the trustee, actively engaged in research on the prevention of polio."

Under the Tilden Act (enacted in response to a decision invalidating a trust created by a former governor of New York), this is a valid trust even though no specific charitable beneficiary is named, because the trust is for a charitable purpose.


Who can enforce the trust, then?  by statute in every state ( the attorney general (an indispensable party in any action)


[Feb. 2001] ATTORNEY GENERAL, who is an indispensable party in any action concerning a charitable trust.

Twenty years later the cure for polio is found, and all research on the disease comes to an end.  The trustee petitions the court: What should be done with the trust income and principal?  The testator's heirs intervene: Since the purposes of the trust can no longer be accomplished, the trust should be terminated and the corpus distributed to them.  At issue is whether the court should apply: cy pres
General charitable intent that can still be accomplished:  To devote her estate for medical research for the prevention and cure of disease.


Specific direction that no longer can be accomplished: no reason to frustrate general charitable intent

The court would likely instruct the trustee to distribute trust income to: carry out specific directive as near as possible
20.
T's will bequeaths his residuary estate "to the Buffalo Lighthouse for the Blind."  Two years later, the Buffalo Lighthouse for the Blind goes out of existence.  T dies and his will is admitted to probate.  Result?


YES Does cy pres apply to outright gifts as well as charitable trusts?

General charitable intent: to provide aid to blind persons in Buffalo area
Court interprets general intent from specific gift recipient and finds substitute recipient ( find some other agency doing as close to possible as the original recipient
Specific direction: 
**21.
Ted's will bequeaths $25,000 to his brother Tom as trustee [to use the income for a weekly polish-and-wax job on his beloved Porsche, which is to be parked as a headstone over his grave at the cemetery] [to use the income to maintain his rose garden].  The will devises Ted's residuary estate to his wife Agnes.  Valid trust?

NO – to have valid trust ( trustee must owe F/D to some person (inanimate objects cannot bring suit)
Honoraria gift / trust – in NY ~ unenforceable b/c trustee owes no duties to anyone
the failed bequest – falls to residuary estate 

________  To have a trust, the trustee must owe enforceable duties to someone.  This it is not a charitable trust, and it has no individual beneficiaries who can enforce the trust.  Porsches, rose gardens, cannot file lawsuits.  This type of trust is called an honorary trust:  The trustee is on her honor in deciding whether to perform the trust.  In several states, the gift is valid in the sense that Tom will be allowed to perform if he chooses to do so.

In New York, honorary trusts are __________________________________________.

What happens to the $25,000 bequeathed to Tom, then?

***
22.
Minnie's will bequeaths $30,000 to her sister Sarah as trustee, to use the income to care for her beloved cat, Figaro.  Valid trust in New York?

By a 1996 statute, trusts for pets are valid for 21 years (to avoid RAP)
new statute – not yet tested
Who can enforce the trust, and make sure that Minnie's purposes are being carried out? someone designated in will OR appointed by court (keeps tabs on trustee)
By statute, trusts for the perpetual care and maintenance of cemeteries and burial plots are classified as charitable trusts, and thus are valid notwithstanding indefiniteness of beneficiaries, and are exempt from the Rule Against Perpetuities.

IV.  CONSTRUCTIVE TRUSTS; RESULTING TRUSTS

A.
CONSTRUCTIVE TRUST IS NOT A TRUST.  "Constructive trust" is the name given a flexible equitable remedy designed to disgorge unjust enrichment that results from wrongful conduct.  "Trustee's" only duty is to convey the property to the person who, in equity, should have the property.

flexible / equitable remedy
23.
Teresa has a will that devises all her property to Ann and Bill.  Now in her last illness, Teresa asks a friend to have lawyer Jones prepare a new will that revokes Teresa's present will and devises her estate to Danny.  The friend and lawyer return several days later, and the lawyer begins to explain the will's provisions to Teresa.  Ann and Bill are present; as soon as they learn what is happening, they create a disturbance and physically prevent Teresa from executing the new will.  Highly agitated, Teresa lapses into a coma; she dies three days later.  Teresa is survived by Ann, Bill, and Danny.  Who takes what?  [cf. Latham v. Father Divine]

Step 1:  Apply the law:  Can the new will be probated?   No, because it was not signed and witnessed.  Was the old will validly revoked?  No, because the second will (with revocation clause) was not signed.

Under Wills law, then, Ann and Bill take the entire estate under the testator's "last will."
Step 2:  Apply equity:    
(1)  wrongful conduct  plus unjust enrichment equals: constructive trust for Danny’s benefit
distribute directly to Danny – calling a trust is just for form
24.
Fred has two children (Sam and Donna) and Sam has two children.  After a heated family argument, Sam bludgeons Fred to death with an axe.  Fred left no will; he is survived by Donna, Sam, and Sam’s two children.  Who takes Fred's estate?  Donna takes 1/2, of course.  As to other 1/2:

Step 1:  Apply the law:  Under New York’s intestacy statute, Sam inherits one-half of Fred's estate.

Step 2:  Apply equity:    (1) wrongful conduct plus (2) unjust enrichment equals constructive trust.

as though Sam predeceased Father ( two kids get by representation

25.
Ben, named as beneficiary on a life insurance policy, was tried and acquitted on charges of murdering the insured.  Yet in a civil action brought to impress a constructive trust, trial court found as fact that Ben had murdered the insured.


YES  Should the decision be affirmed on appeal? b/c different evidentiary test (civil action ~ preponderance of evidence; criminal ~ beyond reasonable doubt)
26.
Sam promised his sister Marie that he would provide a home for her and her daughter Angie, if Marie would move in and take care of him.  In the presence of witnesses, Sam handed his brother Bobby a deed naming Bobby as grantee (with no mention of a trust) saying:  "Hold this property in trust until Marie's death, then convey to Angie.  This is in consideration of services rendered by Marie as agreed."  Sam died; Bobby denies the existence of a trust.  Marie contacts you regarding legal action to establish a trust in the property.  Discuss issues presented and probable result of legal action.

a.
________  Valid express trust? NO valid trust b/c no writing
However, constructive trust may be imposed where:  (1) Fraud in the inducement  -- if Bobby orally promised to serve as trustee but had no intention to do so.  AND (2) Grantee-trustee served in a confidential relationship to grantor-settlor.  (Business associates; father-child; etc.)  AND If Marie can prove Bobby 's promise by clear and convincing evidence, constructive trust will be imposed.

b.
Suppose that Marie is unable to establish Bobby 's promise by clear and convincing evidence and no constructive trust is imposed.  Would Marie have any action against Sam's estate?

quantum meruit for reasonable value of services rendered
B.
RESULTING TRUST.  A resulting trust is not a trust.  It is the label courts employ when a trust fails for some reason.  (See #4 -- trust to pay the income to "my best friends.")

27.
A pays the purchase price for land, but has title taken in B's name.  A and B are not related.  A later brings lawsuit seeking to impress a resulting trust in his favor, contending that he did not intend to make a gift to B but had some other reason for taking title in this manner.  Result?

Majority rule:  B holds on a purchase money resulting trust [PMRT] for A, meaning that A can compel a reconveyance at any time.

New York:  By statute, purchase money resulting trusts: NOT recognized ( parol evidence rule bars testimony contradicting D

Who owns the land then? D – named on deed as grantee UNLESS can get constructive trust
[But if there is clear and convincing evidence that B expressly or impliedly promised to reconvey the land to A, impose constructive trust to prevent unjust enrichment.]

V.  CREDITORS' CLAIMS AND SPENDTHRIFT TRUSTS

A.
NEW YORK STATUTORY SPENDTHRIFT RULE


A spendthrift provision protects a trust beneficiary's interest from creditors by prohibiting voluntary or involuntary transfer of the beneficiary's interest.  Here is what a "spendthrift clause" in a trust looks like:  "No beneficiary shall have the power to assign, transfer or encumber his or her interest in the trust, nor shall such interest be reachable by the beneficiary's creditors by garnishment, attachment, execution, or other legal process."

In New York, all income interests in trusts are given spendthrift protection by statute even if the trust instrument does not contain a spendthrift clause.

28.
S creates a valid irrevocable lifetime trust [signed by S and trustee, etc.]:  "income to my daughter for life; and on Diane's death to principal to Diane's descendants."  The trust does not contain a spendthrift clause.  Creditor obtains a judgment against Diane for $25,000.  Under New York law, what are Creditor's remedies with respect to Diane's interest in the trust? NONE – stat spendthrift rule applies – CR cannot reach income interest UNLESS exception below applies
Exceptions to statutory spendthrift rule.  (These exceptions also apply if trust contains an express spendthrift clause.)

1.
Creditor who furnishes necessaries  (medicine, food, rent) – b/c benefits bene
2.
Child support, alimony – public policy
3.
Federal tax liens – stat exception
***
4.
Excess income beyond that needed for support and education
--
based on - beneficiary's station in life, income from other sources.

--
is a "last resort" remedy: creditor must show he has exhausted all other remedies.

***
5.
10% levy under CPLR 5205(e) -- available to judgment creditors in all cases.  [No need to show that all other remedies have been exhausted.]  It’s not 10% per creditor; all judgment creditors share that 10%.

29.
Sid creates a valid lifetime trust:  "The trustee shall pay the income to Sid (the settlor) during his lifetime; and on Sid’s death, the trustee shall distribute the trust principal to Sid’s daughter Mary."  Two years later Creditor obtains a judgment against Sid for $25,000.  What are Creditor's remedies with respect to the trust income and principal?


YES
Can Creditor reach Sid's retained income interest by garnishment or attachment?


YES
[Feb. 1986]  . . . even if the trust contains an express spendthrift clause?


As to any interest retained by the settlor: no spendthrift protection

NO
Can Creditor reach the trust principal? b/c transferred irrevocably to trust ( he does not own it anymore

UNLESS …


Exception:  Fraudulent conveyance:  Transfer with intent to defeat, defraud, delay creditors

29a.
What if the trust in #29 was a revocable trust, under which Sid retained the power to revoke the trust?  Settlor's creditors can reach: entire trust property b/c he has discretion to distribute to self
VI.  JUDICIAL MODIFICATION and TERMINATION OF TRUSTS

A.
JUDICIAL MODIFICATION -- CHANGED CIRCUMSTANCES

Leading case: Matter of Pulitzer:  Joseph Pulitzer's will created a trust for the benefit of his family; included a provision that Pulitzer's stock in the New York World newspaper was not to be sold as long as the trust was in existence.  Newspaper suffered heavy losses, and income from other assets was needed to cover the losses.  Trustee petitioned for permission to sell the newspaper stock.  The Surrogate authorized the sale.  Reasoning (cf. cy pres analysis):

Primary purpose of trust was to provide for Pulitzer's family.  While he gave specific direction that stock should never be sold, to continue to adhere to specific direction would frustrate the primary purpose of the trust.

30.
Testamentary trust provided that T's house (a trust asset) should never be sold, and that Wife be allowed to occupy the house rent-free for life; upon Wife's death the house passes to Daughter.  Some years later, the house becomes the center of a manufacturing district and is no longer suitable as a residence.  Trustee petitions Surrogate to have restriction on sale removed, so house can be sold and the proceeds used to buy a house for Wife in a more suitable residential neighborhood.


YES Should the petition be granted?

Primary purpose of the trust provision: what is primary purpose – life-time rent free housing for wife

Specific direction: that it be this house
31.
Tom died in 1985, leaving a will that created a trust:  Income to his wife Mary for life, remainder to his son John.  Mary, 80 years old and suffering from various maladies of old age, wants to move into a retirement home that will cost $3,000 month.  The trust (with a corpus of $300,000) is producing only $15,000 of income per year; and that, together with her Social Security, won't be enough to pay the rest home.  Mary petitions the Surrogate's Court to make annual distributions of principal to supplement the income.  John objects, pointing out that the trust did not give the trustee any power to distribute principal; and that any such distribution would be taking away "his" money.


YES Does Surrogate have authority to authorize invasions of principal on Mary's behalf? by statute to carry out creator’s trust purpose
primary purpose ~ provide for wife
requires court approval (but by statute ( court can authorize to carry out settlor’s trust purpose)
B.
TERMINATION OF TRUST BY SETTLOR:  All New York trusts are irrevocable and unamendable unless the power to revoke and amend is expressly reserved in the trust instrument.  However, the settlor can terminate an irrevocable trust if ALL beneficiaries in being consent.


BUT committee or guardian of an incompetent or minor person cannot give consent.  Thus if any trust beneficiary (even with only a contingent interest) is a minor or incompetent, trust cannot be terminated.

32.
In 1990, Sarah created a valid irrevocable lifetime trust:  Income to Sarah for life, and on her death principal to Sarah's daughter Diane; but if Diane is not then living, to Diane’s then living children.  Sarah now wants to terminate the trust; Diane (who has two minor children) has agreed to the termination.

NO
Should the court allow the trust to be terminated? cannot get consent of all benes

YES
If Sarah's adult daughter has no children but is six months pregnant, can the trust be terminated? requires that persons in being (in gestation <> qualify)
Matter of Peabody:  "persons beneficially interested in the trust" means only persons in being -- and for purposes of the “trust termination” statute a child in gestation "is not regarded as a person until it sees the light of day."

C.
"REMAINDER TO THE GRANTOR'S HEIRS" -- MULTISTATE ANSWERS

Common-law Doctrine of Worthier Title ("the rule against remainders in the grantor's heirs"):  In an inter vivos conveyance, a grantor cannot create a remainder in his own heirs.  Instead, the grantor takes a reversion.

33.
In 1670 in England, O conveys land "to A for life, and on A's death to my heirs at law."  [Multistate answer if common law conveyance, or if Multistate question stem states that "the following events take place in a jurisdiction that applies the common law property law rules and has not enacted a statute affecting the question"]


A:
life estate

O's heirs:  have NOTHING

O:  ( reversion in fee simple
**
D.
"REMAINDER TO THE GRANTOR'S HEIRS" -- NEW YORK ANSWERS

1951 "trust termination" statute:  for purposes of rule authorizing settlor to terminate a trust with the consent of all beneficiaries, a disposition in favor of heirs, next of kin, etc. of the settlor DOES NOT create a beneficial interest in the trust.

EPTL (1967):  Doctrine of Worthier Title abolished.  "Where a remainder is limited to the heirs or distributees of the creator of an estate, such heirs or distributees take" the remainder interest.

34.
In 1995, Sam created a valid irrevocable trust:  "The trustee shall pay the income to me for life, then to my daughter Donna for life; and on Donna’s death the trustee shall distribute the trust principal to my heirs at law."  Sam now wants to terminate the trust; 30-year-old Donna has consented to the termination.



Can Sam terminate the trust?  [If Sam's "heirs" have an interest, he cannot get their consent.] 

YES – 1951 statute applies – remainder in heirs does not create interest in heirs
34a.
Assume that Sam did not attempt to terminate the trust.  Instead, Donna dies; then Sam dies leaving a will that gives all his property to his sister, Sue.  Sam, a widower, was survived by Bob and Ray (two adult sons) as well as Sue as his nearest kin.  Who takes the trust principal?

Sam’s heirs (B & R) take by remainder b/c 1967 stat abolishing doctrine of worthier title
Bottom line:  If on a New York bar exam question a lifetime trust purports to create a remainder in the settlor's heirs:

If the question is whether the settlor can terminate the trust with the consent of all persons beneficially interested in the trust:  For this purpose, settlor's heirs do NOT have a beneficial interest, and settlor can terminate the trust (if all other adult beneficiaries in being consent to the termination).  [1951 "trust termination" statute is still on the books.]

If the question concerns who takes on the settlor's death:  settlor's heirs (determined as of settlor's death) take by remainder because the Doctrine of Worthier Title has been abolished in New York.
VII.  ADMINISTRATION OF TRUSTS

A.
TRUSTEE'S POWERS given by NEW YORK FIDUCIARY POWERS ACT can be exercised by a trustee (and by an executor or administrator of a decedent's estate) without court order (applies automatically), and without express authorization in trust or will.  The Fiduciary Powers Act automatically applies to all trusts and estates (except as enlarged or limited by the trust or will).

List of "can do" powers too long to summarize (or worry about).  Keep in mind, though, that FPA gives very broad powers.  The most important or unusual "can do" powers are summarized below; also the major "can't do" powers.  Safe rule of thumb:  If the question is "can he do it?" the answer is YES:  "expressly authorized by the New York Fiduciary Powers Act" -- UNLESS it involves EITHER:

#1:  self dealing 
#2:  on the cannot do list
B.
MAJOR "CAN DO" POWERS:  Under the Fiduciary Powers Act, a trustee, executor or administrator has the power (without court order) to . . .

1.
Sell real or personal property at public sale [auction] or private sale (unless property specifically devised by will)
2.
Mortgage property.

3.
Lease: by trustee, for up to 10 years; by executor, administrator, up to 3 years.

4.
Make ordinary repairs.

5.
Contest, compromise, settle claims.

6.
Where up to $10,000 is distributable to minor, can distribute to parent or adult who has custody.

7.
Make distributions on behalf of minor beneficiary to custodian for minor under the New York Uniform Transfers to Minors Act.

C.
MAJOR "CAN'T DO" POWERS:  Unless (1) will or trust authorizes, or (2) court approves ( trustee, executor or administrator CANNOT. . .

1.
Borrow money.

2.
Continue a business. [July 2002: administrator of intestate estate had no authority to continue D’s business without prior court approval; administrator liable for losses incurred by business].

3.
Make extraordinary repairs or improvements.

4.
Abandon, demolish real property.

5.
Employ agents, delegate authority.

6.
Keep funds uninvested.

7.
Pay debts barred by statute of limitations or discharged in bankruptcy.

8.
Lend personal funds to estate, or advance funds to a beneficiary.

35.
Oliver transfers title to Blackacre to Ann, as trustee for the benefit of Oliver's son Ben.  Under the parties' written, signed and acknowledged agreement, Ben has the power to manage and control the use of Blackacre, and Ann as trustee has no powers or active duties over the property.


________  Valid trust with respect to Blackacre?

If named "trustee" has no powers or active duties to perform, no trust arises ( trust requires F/D owed to someone
“passive trust” – BUT means no trust at all ( “trustee” is mere title holder


What is the state of title to Blackacre, then? Ben holds full legal title ( not an equitable interest in a trust
Suppose, in #35, the trust instrument contains a spendthrift clause with respect to Ben's interest:

"No beneficiary shall have the power to transfer his or her interest, nor shall such trust interest be reachable by the beneficiary's creditors by attachment or other legal process."

The spendthrift clause in #35 is not valid  To have a spendthrift trust, you first have to have a trust ( meaning Ben’s CR can reach his interest
D.
EXCULPATORY CLAUSE:  "The Trustee shall not be liable for any acts or omissions of itself or its agents except for gross negligence, bad faith, or fraud."

NO
[Feb. 1997]  Is an exculpatory clause that removes liability for ordinary negligence (or a clause that modifies the trustee's duty to file accountings) valid in a testamentary trust? not valid in testamentary trust by statute
YES
Is such an exculpatory clause (or accounting clause) valid in a lifetime trust? b/c a non-court trust – stat applies only to testamentary trusts
E.
SELF-DEALING

36.
Testamentary trust names Tommy as trustee.  Tommy borrows $100,000 from the trust, giving the trust a 6-month note at 10% interest (the then-prevailing bank rate for loans.) Tommy buys a rental property for $100,000, and six months later sells the property to Hazel for $200,000.  He repays the $100,000 (plus interest) to the trust.  What action, if any, can the trust beneficiaries bring:


Against Tommy? self dealing – b/c trustee has dual interest in transaction
a.
Trustee cannot buy or sell trust assets to himself.

b.
Trustee cannot borrow trust funds.

Self-dealing rules can be waived by the settlor -- but this rule is rarely tested.
c.
Trustee cannot loan funds TO the trust, and any interest earned on such a loan must be returned to the trust.  Also, any security interest received in connection with such a loan is invalid.

d.
Trustee cannot profit from serving as trustee (except for being compensated), as by taking advantage of confidential information received in his capacity as trustee.

e.
Corporate trustee cannot buy its own stock as a trust investment.  (But it can retain its stock if a part of the estate received by it as trustee -- provided it is a permissible investment.  Must meet the "prudent investor" investment standard, discussed below.)

f.
Duty to segregate trust assets from personal assets; and duty to earmark trust assets by titling them in the trustee’s name.  Trustee cannot commingle trust funds with her own.  If commingled funds are used to buy an asset and the asset goes down in value, conclusive presumption that (to the extent available) personal funds were used.  If asset goes up in value, conclusive presumption that (to the extent available) trusts funds were used.

If trustee breaches ANY fiduciary duty ("breach of trust") -- self-dealing, or exercises a power not given to the trustee, in addition to bringing action to remove the trustee, beneficiary has option:

(1)
She can ratify the transaction and waive the breach of trust.  (E.g., if trustee invests in treasure-hunting stock but the stock goes up in value, "Thanks for doing such a good job of investing.")

(2)
She can sue for the resulting loss.  Name of the action is surcharge.  Moreover, if (as in #36) the case involves self-dealing, under the no further inquiry rule breach of a fiduciary duty is an automatic wrong; good faith, reasonableness, is no defense.  Only issue in a self-dealing case:  measure of damages.

If (as in #36) trustee borrows trust funds and invests the proceeds, if value of purchased property goes up, beneficiary can "trace" and claim the property for the trust.  If trustee purchases an asset and the asset goes up in value, beneficiary can demand that the asset be restored to the trust.

Statute of limitations does not begin to run on any action against a fiduciary unless he (i) repudiates the trust [buzz words used by the courts] by denying existence of trust as to the particular assets in issue, (ii) dies or resigns; or (iii) gives accounting that shows facts on which action would be based.  If accounting merely said “loan -- $100,000,” statute would not begin to run; but if accounting said “I borrowed $100,000,” then statute would begin to run.

36a.  Does the beneficiary have a remedy against Hazel, who purchased the property from Tommy, when she knew that she was purchasing from a trustee?  (The rental property is now worth $300,000.)  Not if Hazel was a BFP (conveyance to BFP cuts off equitable title) – leaving remedy against trustee only
BFP – unless knew / s/h known that seller was trustee
36b.
But what if Hazel was Tommy 's sister?   Does the beneficiary have a remedy against Hazel?

YES – b/c self dealing apply to relative of Trustee / Trustee related parties (related corporation)
Self-dealing rules also apply to loans or sales to a relative, or to a business entity of which the trustee is an officer, employee, partner, or principal shareholder.  ("indirect self-dealing")
F.
TRUSTEE IS PERSONALLY LIABLE ON CONTRACTS entered into on behalf of the trust . . . UNLESS a provision in the contract relieves him of personal liability.

37.
Ted Smith, a trustee, enters into a contract with Clyde for the improvement of trust property, pursuant to a power granted in the trust.  Is Ted personally liable if he signs the contract . . .


YES
"Ted Smith, trustee of the Ralph Norton Trust."




This merely shows Tom’s representative capacity.


NO
" Ted Smith, as trustee and not individually"




This  shows that creditor must look to the trust for payment.


NO
"Ralph Norton Trust, by Ted Smith, Trustee"




This shows that the contract is with the trust, not Ted.

Even though personally liable on the contract, trustee is reimbursed from trust if (i) contract was within his powers and (ii) he was acting in course of proper administration of the trust.

G.
TRUSTEE IS PERSONALLY LIABLE ON ALL TORTS OF ITSELF AND ITS EMPLOYEES.  (That’s why a prudent trustee should immediately obtain liability insurance, charging cost to the trust.)  The trustee can be reimbursed from trust estate if (i) trustee was acting within his powers when the tort was committed, AND (ii) trustee was not personally at fault. ????
H.
TRUSTEE'S INVESTMENT POWER --- PRUDENT INVESTOR [RPM] RULE


Trustee may make investments "as would be acquired by prudent men of discretion and intelligence ... seeking reasonable income and preservation of their capital."  Applies to all fiduciaries, including executor, administrator, committee, guardian.  But trustee with "special skills" (bank) is held to higher standard of prudence.

38.
[Feb. 1997]  Trust (current value $800,000) provides for income to Donna for life, remainder to Gary.  The trust does not authorize distribution of principal to Donna.  Current investments include 6% corporate bonds ($200,000) yielding $12,000 in annual income, and common stocks listed on New York Stock Exchange ($600,000) producing cash dividends of 2% ($12,000 per year).  Trustee sells some common stock and invests the $200,000 sale proceeds to buy stock in an IPO ("initial public offering") for Bodacious Inc., a three-year-old Internet start-up company that has lost money every year, has never paid dividends, and is not likely to do so for at least five years.  A year later, Bodacious has declined in value to $80,000.  Should the trustee be held liable for the $120,000 loss?

[Laying a predicate:] In many states (and in New York before 1995), probably YES.  (i) investing in a company with no investment history or track record too speculative.  (ii) investing 25% of trust in an asset that produces no income violated duty of fairness trustee owed to income beneficiary vis a vis remaindermen.

Current law:  Under the Uniform Prudent Investor Act ["UPIA," enacted in 1995], which is based on the modern portfolio theory of investing, probably NOT liable b/c prudence is measured by conduct when investment decision made (not by outcome / performance)
Trustee must have established a custom-tailored investment strategy for the trust, taking into account such factors as:


-- general economic conditions, 


-- the possible effect of inflation or deflation, 


-- the expected tax consequences of investment decisions or strategies, 

**
-- the role that each investment plays within the overall trust portfolio, 

**
-- the expected total return from income and capital gain, 


-- needs for liquidity, 


-- an asset's special relationship or value to the purposes of the trust or a beneficiary, and 


-- any differing interests of the income beneficiaries and the remaindermen. 

NO   But doesn't the investment's sharp decline in value create a res ipsa case that the investment was imprudent, leading to trustee liability? prudence not measured by hindsight (look to conduct when investment decision made / not outcome or performance)
But what of the fact that the trustee knew that the IPO stock was unlikely to pay dividends; and that for a $800,000 (oops! now $680,000) trust portfolio, the ordinary income (bond interest and cash dividends) to be distributed to Donna will only be about $20,000?  

#1:
Under UPIA, investment returns are measured by: total return, including growth and capital gain
#2:
Under the Uniform Principal & Income Act [1/1/2002], trustee can exercise: adjustment power, and allocate capital gains to income
Starting point:  Trustee distributes "income" items (interest income, rental income, dividends on common stocks, etc.) to the income beneficiary; and adds capital gains (part of proceeds of sale of a principal asset) to the corpus of the trust.  However, …. capital gains c/b allocated to income where appropriate (the adjustment power)
Factors to be considered in exercising adjustment power (i.e., power to adjust total return between income and principal, and allocate capital gain to income):


-- purpose and expected duration of the trust, 

**
-- intent of the settlor as to respective interests of the beneficiaries, 


-- the net amount of ordinary income and capital gain available for allocation,


-- circumstances of the beneficiaries,


-- the need for liquidity, regularity of income, and preservation and appreciation of capital, 

**
-- any increase or decrease in value of the trust assets, 

**
-- whether the trust gives the trustee a power to distribute principal, 


-- effect of economic conditions and effects of inflation and deflation, and


-- anticipated tax consequences of an adjustment. 

Recap:  Under Uniform Prudent Investor Act, invest for total return.  Prudence is measured by conduct in making investment decision at time investment is made, not by hindsight based on outcome or performance.  Under Uniform Principal and Income Act, trustee can exercise adjustment power in favor of income beneficiary where appropriate, and can allocate capital gains to income.

VIII.  THE SUSPENSION RULE

Whenever the suspension rule is tested, it is always part of a Rule Against Perpetuities question.

Rule Against Perpetuities:  "No estate in property shall be valid unless it must vest, if at all, not later than twenty-one years after one or more lives in being at the creation of the estate and any period of gestation involved."  [Lives in being plus 21 years]
The New York Suspension Rule (“Rule Against Suspension of the Absolute Power of Alienation”):  "Every present or future interest shall be void in its creation if it suspends the absolute power of alienation for a longer period than" lives in being plus 21 years.  "The absolute power of alienation is suspended when there are no persons in being by whom an absolute fee or estate in possession can be conveyed or transferred."

All the "suspension" rule requires is persons in being who could join in conveying a fee simple within lives in being plus 21 years.  (You have to be able to account for "all the pieces" of the fee simple title in ascertainable persons within LIB + 21 years.)  It's not that they would join in a conveyance, but that they are all ascertainable and they could do so.

1.
O conveys land "to A and his heirs for so long as no liquor is sold or consumed on the premises; and if liquor is ever sold or consumed on the premises, title shall pass to B and his heirs."

B has executory interest
Step 1:  Classify the interests as though there were no Rule Against Perpetuities: (disregarding RAP for moment)


A: 

Fee simple determinable





[New York calls it a "fee on limitation"]



B: 

Executory interest  

[if there were no perpetuities problem]



O: 

No retained estate

[if there were no perpetuities problem]

Step 2: 
YES 
Is B's interest valid under the suspension rule?





A and B account for all the pieces of the full fee simple title.  They could join in conveying the fee simple title tomorrow.
Step 3:  NO Is B's interest valid under the Rule against Perpetuities?  (When will B's interest vest, if it does vest?)

b/c could pass greater than 21 years

End result after applying Rule against Perpetuities:



A: 

Fee simple determinable 



B: 

Interest is void




O:    

Possibility of reverter*     *Not subject to Rule Against Perpetuities

2.
Tom's will devises land "to the Albany Methodist Church; but if the premises shall ever cease to be used for church purposes, then and in that event title shall pass to my then living descendants."

This disposition violates the Rule against Perpetuities, because the vesting period is "ever."  The future interest in Tom's "then living descendants" will vest when the Church ceases to use the premises for church purposes, which may be centuries from now.

This disposition also violates the suspension rule, for the persons who could join the Church in conveying a fee simple estate (Tom's "then living descendants") might not be determined within lives in being plus 21 years.

The most frequently tested perpetuities question on the New York Bar Exam:




AGE CONTINGENCY BEYOND AGE 21 IN AN OPEN CLASS

3.
[July 2001]  Teddy dies leaving a will that devises his residuary estate "to my son John for life, then to such of John's children as live to attain the age of 30."  At Teddy's death, John has three children:  Tommy (age 12), Dickie (age 8) and Hairy (age 5).

Step 1:
What interests created (disregarding RAP for moment)?  John:   life estate        


"John's children as live to attain age 30":       contingent remainder (must live to attain age 30)


Teddy's estate:    reversion   (none of John’s children may make it to age 30)

Step 2:
Apply Rule against Perpetuities.  The remainder in John's children is VOID – might vest more than 21 yrs after John’s life in being




("what might happen":)



#1:  After Teddy's death, John has child, Z, was not a life in being when Teddy died


#2:  Before Z’s 9th birthday (30-21) ( everyone else dies


#3:  More than 21 years later, Z attains age 30
Step 3:
Apply the suspension rule.  The remainder is valid under the suspension rule.  All you need is to account for all the pieces of the fee simple title within lives in being + 21 years.  This rule has nothing to do with "vesting."  Here, all of John's children will be born (or in gestation) in John's lifetime (a "life in being"), and they could join in the hypothetical conveyance of the entire fee simple no later than John's death.

Step 4:
[July 2001] Apply New York Perpetuities Reform Statute: Reduce age contingency to 21 years, if doing so saves the disposition.

Why does reducing the age contingency to 21 save the gift?  [What if the gift were "to John for life, then to such of John's children as attain age 21."]  If the will noted 21, could point to John and meet the proof test.
4.
Same facts ("to John for life, then to such of John's children as attain the age of 30"), except that John died during the testator’s lifetime.


YES  Is the interest in John's children valid under the Rule against Perpetuities? b/c a closed class – benes become the measuring lives in being
Wait a minute!  John was a descendant of the testator who died during the testator's lifetime.  Doesn't the anti-lapse statute apply?

NO!  The will gave John a life estate (“to John for life”).  If John predeceases the testator, there can’t be any life estate in John.  There is no interest to which the anti-lapse statute could apply.

***
Suspension rule is ALSO violated whenever there is A LIFE ESTATE IN TRUST IN AN UNBORN PERSON (or in AN OPEN CLASS that may possibly include unborn persons).  

If the facts of a Trusts question are along these lines:  “Income to Robert for life, then to Robert’s children for their lives . . . .”

YOU HAVE A SUSPENSION PROBLEM!  The remainder income interest in Robert’s children violates the suspension rule!
Rationale:  By definition, an unborn person (e.g., Robert could have another child in the future) can't be counted as a "life in being."  The person, later born, might outlive everyone now on the scene by more than 21 years; and in the 22nd year would have a trust income interest that could not be transferred because of New York's statutory spendthrift rule that prohibits voluntary or involuntary transfer of a trust income interest.  Thus we might not be able to account for all of the pieces of the fee simple title within LIB + 21 years.

5.
Thelma’s will creates a trust:  "Income to my daughter Alice for life, and on Alice's death to pay the income to Alice's children for their respective lives."  At Thelma's death, Alice, who is 30 years old, has one child: Grace.

The remainder life income interest in Alice's children is valid under the Rule against Perpetuities.  True, the income gift to Alice's children is to an "open class," because after Thelma's death Alice could have a child: Zach, not a life in being.  However, there is no problem under the Rule against Perpetuities, because life estate in Alice’s children (she has to produce them, after all) will vest, if at all, on Alice's death.

The income interest in Alice's children is void under the suspension rule.  We have a trust income interest in an open class.  After Thelma's death, Alice could have a child: Zach.  Being born after the testator's death, Zach was not a "life in being."  Then Alice and Grace die; Zach lives on, and is entitled to the income for the rest of his life.  BUT in this disposition, Alice and Grace are the only relevant "measuring lives."  If Zach outlives Alice and Grace by more than 21 years, in the 22nd year -- more than 21 years after lives in being --Zach would have an income interest in the trust subject to the New York statutory spendthrift rule.  Zach could not transfer his interest; thus there may not be (within LIB + 21) persons in being who can join in the conveyance of a fee simple.  Since this might happen, and since we can't account for all the pieces of the fee simple title within LIB +21, the remainder income interest in A's children is VOID.

MODEL ANSWER:  The trust income interest in Alice's children is void under the Suspension Rule [the Rule Against Suspension of the absolute power of alienation], because of the statutory spendthrift rule applicable to New York trusts.  Alice could have a child in the future, and that child might outlive all lives in being by more than 21 years.  Because the statutory spendthrift rule prevents a trust beneficiary from assigning her income interest, the child might not be able to join in the conveyance of a fee simple within lives in being plus 21 years.

But the New York Perpetuities Reform Statute MAY save the gift, depending on Alice’s age and medical condition.  The statute raises various presumptions as to child-bearing capacity, and that a male under age 14 cannot sire a child; that a female under age 12 or over age 55 cannot have a child (the possibility of adopting children is disregarded).  Moreover, medical testimony as to child-bearing capacity is admissible.

If at testator’s death Alice were over age 55, or if Alice (in her 40s) had had a hysterectomy, under the statutory presumption, the class of “Alice’s children” would be closed.  There couldn’t be that afterborn Zack to foul things up.

IX.  RULE AGAINST PERPETUITIES and POWERS OF APPOINTMENT

First question:  IS THE POWER ITSELF VALID?  To be valid, a general testamentary power or a special power of appointment (whether inter vivos or testamentary) must be certain to be exercised, if it is exercised, within lives in being plus 21 years.  If such a power of appointment is given to someone who is a life in being at the time the power is created, no problem.  However, a general testamentary power or a special power given to an UNBORN BENEFICIARY is void because the power could be exercised beyond LIB + 21.

Example:  T's will creates trusts for each of her children:  to pay the income to the child for life, and on the child's death to such of the child's issue as he or she appoints by will; with a gift in default of appointment to the child's descendants.  The special testamentary powers of appointment are valid.  This is a will, and all of T's children will be alive (or in gestation) at the time T dies and the interests are created.  Thus the powers will be exercised, if they are exercised, within lives in being.

Second question:  ARE INTERESTS CREATED BY THE EXERCISE OF THE POWER VALID?
A.
General testamentary powers and all special powers of appointment:  The validity of interests created by the exercise of the power is measured from the date of the instrument creating the power of appointment, and NOT from the date of the power's exercise.  New York follows the common law rule; it is treated as though the donee (the holder of the power) is the donor's agent, and he is merely "filling in the blanks" in the donor's will or trust.

Example:  Toby died in 1990, leaving a will that created a trust:  "income to my daughter Judy for life, and on Judy's death to distribute the property outright or in further trust to such of Judy's descendants as she appoints by will; in default of appointment to Judy's children."  Judy's power of appointment is itself valid since Judy was living at Toby's death, and thus the power will be exercised, if it is exercised, within a life in being.

Judy died in 2002, leaving a will that appointed the property "to such of my children as live to attain age 30." The perpetuities period began to run when Toby died in 1990.  "Filling in the blanks," we read Toby's will as though it read:  "To Judy for life, then to such of Judy's children as live to attain age 30."  At this point, things look bad.  (See #3.)

B.
However, in cases involving powers of appointment we are further aided by the SECOND LOOK DOCTRINE.  In the ordinary perpetuities case, we don't "wait and see" what happens; validity is determined at the time the interests are created, without regard to what actually happens.  But when interests created by the exercise of a general testamentary power or a special power, although the perpetuities period starts to run from the date the power was created, the courts recognized early on that it would be foolish not to take into account facts existing when the donee "filled in the blanks" by exercising the power.

1.
If at Judy's death all of her children are aged 9 or over, the remainder appointed to Judy's children is: VALID - 
2. If, however, Judy has a child under age 9 at her death, the remainder in Judy's children is: VOID b/c child not in being + 21
Apply Perpetuities Reform Stat ( reduce age contingency to 21

In which case . . . .

Trusts, Future Interest Issues on New York Bar Exam Since 1979 (thru 2/02)

TRUSTS AND TRUSTEES  (2)


No trust fails for lack of a trustee; court will appoint a trustee to carry out trust purposes


No lifetime trust was created because no delivery; intent to create a trust is not enough

POUROVER GIFT TO LIFETIME TRUST  (3)


Pourover gift by will was valid; trust was in existence when will signed


(2)  Trust created by another person: pourover gift was valid



Amendments to trust made by creator after T’s death did not apply to T’s pourover gift, but did apply to assets added to trust by trust creator

BANK ACCOUNT ARRANGEMENTS  (6)


[Totten trusts also were involved in four questions involving elective share testamentary substitute rules]


(2) Totten Trust account was revoked by will that named new account beneficiary and bank


(2)  Totten Trust account not revoked by will; no  reference to name of account beneficiary or name of bank


Totten trust acct not revoked by phoning bank and telling them to remove beneficiary from account; could only be revoked by withdrawing funds and opening new account


Joint and survivor account could not be revoked by will; account passed by right of survivorship


Joint account "payable to either or survivor" raises presumption that a right of survivorship was intended;



burden to show "convenience account" with no valid right of survivorship is on party so contending


Survivorship account: there was clear and convincing evidence that it was intended as convenience acct

CHARITABLE TRUSTS


Where will benefits charity, Atty General has standing to raise objections in Surrogate Court proceeding

CONSTRUCTIVE TRUSTS (2)


Question involved wrongful conduct leading to unjust enrichment; impose constructive trust


New York does not recognize purchase money resulting trusts; but court could impose constructive trust



if grantee made express or implied promise to reconvey on demand

STATUTORY SPENDTHRIFT RULE  (5)


Creditors could obtain 10% levy under CPLR 5205.


No showing that beneficiary had "excess income"


(3)  No spendthrift protection as to any interests retained by settlor


(2)  But settlor's creditors could not reach remainder interest in irrevocable trust


Statutory spendthrift rule applies only to income interests, not remainders or other future interests

INVASION OF PRINCIPAL


Not permitted unless (1) authorized by instrument, (2) court approval obtained

TRUSTEE POWERS


Where no trust powers are set out in trust instrument, Fiduciary Powers Act automatically applies to the trust

EXCULPATORY CLAUSES (2)


(2)  Exculpation from liability for ordinary negligence in testamentary trust -- clause void, unenforceable

EARLY TERMINATION OF TRUSTS  (2)


All trusts are irrevocable unless power to revoke is expressly retained by the settlor


(2)  Settlor can terminate trust if all beneficiaries in being consent


(2)  Settlor could terminate trust; remainder to settlor's heirs didn't create beneficial interest in heirs

RULE AGAINST PERPETUITIES, SUSPENSION RULE  (5)


No perpetuities problem where all beneficiaries were lives in being when interests were created


(3)  Rule violated, but apply perpetuities reform statute; reduce age contingency from 35 to 21


(2)  Testamentary power of appointment -- perpetuities period runs from date of testator's death



"Second look" doctrine didn't help; child was not alive when testator died



While "second look" didn't help, under reform statute reduce age contingency to 21


Suspension rule problem where remainder could vest on death of unborn child


Suspension rule violated as to income interest in open class that might include an unborn beneficiary

OTHER FUTURE INTERESTS ISSUES


Son was given special testamentary power of appointment


Where remainderman (R) died during life tenant's lifetime, vested remainder passed under R's will
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