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Multistate Performance Test Workshop

By:  Professor Paul M. Lisnek

I.
Introduction to the MPT

A. True or False: MPT is designed to test your knowledge of the law. ____FALSE____

B. True or False: MPT is a ninety- minute exercise designed to test your newly acquired lawyering skills. ______________

C. True or False: MPT is about organization and time management skills. ____TRUE___

D. A Closed-Universe, Knowledge Neutral Exercise

E. Does NOT test the substance of the documents in the provided case file

1. Cases may be fake or facts/holdings modified from reality

2. May get documents that are of no use in the exercise

3. Knowing the law can HURT you!

EXAM is about – time mgmt + 

II. The FIVE Skills Tested on the MPT

may get one or two on the exam 

A. Legal Analysis and Reasoning (most commonly tested)

· WARNING – not same as a law school exam – 
· NEED to be advocate writing for one side
1. Critical and Basic Keys

a. Proper Tone: Persuasive vs. Objective

· look to what they explicitly ask for

b. Audience Focus: Lawyer vs.  Layperson

· consider who you are writing to 

2. Difference between MPT and Bar Exam Essays

a. Essays are Objectively Written while MPT is usually Persuasive
b. Essays utilize IRAC while MPT most often does not

c. Examples: elements of a breach of contract (essay) v. “there was a breach”(MPT);  the elements of a bailment are…(essay) v. “my client prevails here….” (MPT)

3. Examples of Kinds of Exercises They Ask to Do
a. Persuasive

(1) Memo of Points and Authorities (Brief in Support of Motion)

(2) Trial Brief

(3) Appellate Brief

(4) Memo to Judge

(5) Theory of the Case Memorandum

(6) Letter to Opposing Attorney

(7) Position Paper (ex. Persuasive letter to an agency)

b. Objective

(1) Memorandum of Law

(2) Client Letter
B. Fact Gathering

1. Not taught in Law School; it’s a real world skill

2. Can be used as a sub-part of the question, i.e. the MPT incorporates this skill and another, such as legal analysis

3. Three Types of Evidence or Facts (“Dogs Play Tough”)
a. D – Documents (Pieces of Paper b/c prove things)
b. P – Physical evidence (things can touch other than docs
c. T – Testimony
4. Admissibility

· don’t really worry about – b/c almost everything is relevant

5. Tools used in Discovery

a. Interrogatories – written questions that one PARTY gives to another PARTY+ recipient party must respond under oath AND in writing
b. Depositions – oral examinations of witnesses taken under oath (typically w/ court reporter present)
· if corp ( talk to CEO – even if don’t know should know who does

c. Requests for Admission – given to party to request to genuineness of a document
· here are some senetences ( please admit or deny

· once admitted ( c/b used at trial
d. Requests for Production of Documents and Things for Inspection

· asks other PARTY to turn over documents

e.   Requests for Physical or Mental Examination

· requires court order ( not always available (may be personally injury / insanity defense)
C. Fact Analysis

· facts analyzed w/b limited to those given to us
· do not analyze facts that are not given
1. Almost always a persuasive argument in favor of your client

2. Almost always written for a LAY audience (~ client)
· do not use legalese (even if the Client is sophisticated Dr / atty / accy)
3. Most common tasks: opening statement, closing argument, jury instructions, affidavit


Ex. Memo listing elements of crime and the facts we have to prove these elements; a letter listing goals of the client and the facts to show if goals are met by the plan offered.

4. Can be sub-part of the question

5. Facts are Always in the File 

6. Write answer as you would speak it; Friendly / Folksy

· Ladies and gentlemen good morning – thank you for your time.  It has been a long arduous trial
D. Problem Solving

· basically - evaluating options available to client

1. Explores options/ courses of action available to the client

2. The points earned for the exercise will be in the non-legal solutions

· extra credit for marrying non-legal solutions w/ the client’s goals
3. Approach:

a. Identify problem in terms of the client’s goals

b. Identify Alternatives, both positive and negative

(1) Litigation

(2) Alternative Dispute Resolution Options – Arbitration & Mediation
(3) Non-legal options ~ counseling 
c. Solution

E. Resolving Ethical Dilemmas

· you are expected to know that rules exist

· BUT – not expected to know what the rules are
· GO with whatever rules they give you – they are making these up for this part of the exam
1. Usually does not stand alone; it’s a sub-part

a. where a sub-part, there won’t likely be law in the Library
b. where it IS a significant issue, there will be law in the Library

2. Focus is most often a conflict of interest issue

a. If so, your response will need to identify the alternatives which are:

(1) Withdraw

(2) Disclose and Obtain INFORMED Consent

(3) Seek advice from another attorney

b.
Where the conflict is the focus of the exercise, Approach using IRAC (issue, rule, application, conclusion)
III. Parts of the Performance Examination

A. Case or Client File

1. What’s in it?  Anything;  such as contracts, witness statements, accident reports, interrogatories, deed 
2. REMEMBER - It’s all unreliable (just like in the real world)
· be prepared to question this stuff + deal with it
3. Can be incomplete, ambiguous and inconsistent

4. Cites: the fictitious 15th Circuit (this is just hypothetical / State of Franklin)
B. Library

· BEWARE – one exam had no library (instruction sheet will indicate if there is supposed to be a library)
1. Contents: can be cases, statutes, rules, or any other authority

· ALL are FAKE

· WARNING – do NOT rely on info know separate from the problem
2. Cases can be Fake or Real case name but they change it

· WARNING – don’t waste time on this fake stuff
3. Can be Irrelevant and/or unreliable

4. Cites

a. No points for style – no blue booking – just say “the Jones case”, etc.
b. Yes points for communication skills

5. Footnotes – these may be important ( good chance they put it there for a reason
C. Task Memo (Most Important Part of the Materials)

· tell you what need to do

· FIRST – go to the second to last para of the memo (almost always where they tell exactly what want to do (tells which of 5 forms of MPT they have given)
1. First Document in the File

2. Two or Three Reads of the requirement so you know exactly what the requirement of the problem is

3. Be certain you follow the directions and answer the question

4. Test for Tone (persuasive or objective)

5. Test for Audience (point of view)

6. Look for Exclusions (“don’t discuss” means don’t!) – no bonus points for discussing this
7. Will always have sub-parts (elements)

8. File may also contain instruction sheet which would instruct you how to lay out the answer

D. Instruction Sheet (~ memo from mging partner) – 
· get this 50% of the time (O/W look to task memo)

IV. Approaching the MPT (Eight Steps to Success)

· 45 minutes to prepare to write ( this is what we cover in this lecture

· 15 minutes – task memo / instruction emo

· 15 minutes – ??? 

· 15 minutes – case file + finalize outline

· 45 minutes to write
A. Read general INSTRUCTIONS on back cover of exam booklet  (see page 9 for Sample Instructions)
B. Read TASK MEMO and outline it if necessary (see page 11 for Sample Task Memo)

· will tell what your trying to accomplish
C. Read instruction sheet (if any) and outline if necessary

D. Read library and outline their law, not the law you know, and THEN…..

· Do this before reading the case file

· outline their law

· FIRST ( read cases (start w/ EARLIEST first)

· THEN ( goto other law

· why? ( 

· cases first – they often give you more rules than need + cases will cite the rule(s) that they are trying to focus on 

· chronologically - better understand how law has developed
E. Read the File – add to outline

· reading the file here means that only have to read it once

F. Review, Amend, Expand your Outline

G. Re-read the requirement of the task memo (or problem); you are now 40-45 minutes or about 50% of the total time into the exercise.

H. Write Your Answer (leave no less than 40-45 minutes or 50% of your time)

SAMPLE GENERAL INSTRUCTIONS SHEET

MPT INSTRUCTIONS

1. You will have 90 minutes to complete this session of the examination. This performance test is designed to evaluate your ability to handle a select number of legal authorities in the context of a factual problem involving a client.

2. The problem is set in a fictional state, in the fictitious Fifteenth Circuit of the United States. In this state, the trial court of general jurisdiction is the District Court, the intermediate appellate court is the Court of Appeals, and the highest court is the Supreme Court.

3. You will have two kinds of materials with which to work: a File and a Library. The first document in the File is a memorandum containing the instructions for the tasks you are to complete. The other documents in the File contain factual information about your case and may also include some facts that are not relevant. 

4. The Library contains the legal authorities needed to complete the tasks and may also include some authorities that are not relevant. Any cases may be real, modified, or written solely for the purpose of this examination. If the cases appear familiar to you, do not assume that they are precisely the same as you have read before. Read them thoroughly, as if all were new to you. You should assume that cases were decided in the jurisdictions and on the dates shown. In citing cases from the Library, you may use abbreviations and omit page references.

5. Your response must be written in the answer book provided. In answering this performance test, you should concentrate on the materials provided. What you have learned in law school and elsewhere provides the general background for analyzing the problem; the File and Library provide the specific materials with which you must work.

6. Although there are no restrictions on how you apportion your time, you should be sure to allocate ample time (about 45 minutes) to reading and digesting the materials and to organizing your answer before you begin writing it. You may make notes anywhere in the test materials; blank pages are provided at the end of the booklet. You may not tear pages from the question booklet.

7. This performance test will be graded on your responsiveness to instructions regarding the task you are to complete given to you in the first memorandum in the file and on the content, thoroughness, and organization of your response.

NATIONAL CONFERENCE OF BAR EXAMINERS
Performance Test D

An example of:  FACT ANALYSIS
Xenophanes v. James Thompson, Warden, et al.

FILE
Memo from Melissa Woodward 
 1

Memo from Director of Litigation 
 3

Partial Transcript of Trial Proceedings 
 5

LIBRARY
Federal Rules of Civil Procedure 
 16

Hall v. Williams (1992) 
  17

Mitchell v. Rice  (1989) 
  20

SAMPLE TASK MEMO
COLUMBIA PRISON ASSISTANCE PROGRAM

An Equal Justice Project of the Columbia Bar Association
MEMORANDUM










July 29, 1993


To: 
Applicant


From: 
Melissa Woodward, General Counsel


Re:
Xenophanes v. James Thompson, Warden, et al. 

Our severe budget crisis requires me to attend an emergency meeting of the Board of Directors. As a result, I need your help representing Xenophanes, an inmate at the Columbia Correctional Center (CCC), in a federal court proceeding now in recess. Xenophanes (who refers to himself as “Xeno”) was convicted of forgery (as a 3rd offender) under his “birth name,” Bryson Hamilton, and is serving a ten to 20‑year sentence.

While in prison, Xeno converted to an ancient polytheistic religion based on the teachings of the Oracle of Delos. One of the tenets of the religion is that a member of the faith must adopt a single Greek name, discarding forever any other non‑religious names. Upon his conversion, Xeno took the name of an ancient that “all things are arisen from earth and water.” Last year, we were assigned to represent him and succeeded, in an action entitled Xenophanes v Greek philosopher who taught. CCC, in getting the CCC to recognize Xenophanes as his “religious name,” adding it to his “birth name” on all prison records and making it his “official” name. The facts that Xeno’s religious beliefs are genuine and that the cult to which he belongs is legitimately established were adjudicated in his favor in last year’s action and are, therefore, res judicata.

In Xeno’s present lawsuit, testimony concluded earlier today and I must make my closing argument tomorrow. In this matter, Xeno’s §1983 suit charges the warden and others with violating the “cruel and unusual punishment” provision of the Eighth Amendment by denying him access to out‑of‑cell physical exercise for several months, and he seeks an order requiring them to grant him such access at a minimum of three days per week, one hour per day. CCC officials respond that administrative and other reasons justified keeping Xeno in his cell during this period. The transcript of this very short trial proceeding is in the File. 

Please do the following: 

Draft my closing argument to the jury. Judge Gebippe, before whom this action is pending, empaneled an advisory jury pursuant to Federal Rule 39(c) and has said he will adopt the jury’s finding on whether Xeno’s constitutional rights have been violated. He also told us at the conclusion of the testimony that he intends to base his instructions to the jury on two opinions of the Court of Appeals. I have included those opinions, Hall v. Williams and Mitchell v. Rice, in the Library.  

This task must be completed when I return later in the day from my meeting with the Board. I have attached an office policy memorandum that describes the appropriate format for this task. Many thanks for your assistance. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

By the way, consider this ALTERNATIVE instruction:

The following change shifts the skill being tested to: LEGAL ANALYSIS
Please do the following: 

In this action concerning the State’s refusal to use Xeno’s religious name, I want you to write a persuasive memo in support of our motion for summary judgment arguing that Dr. Vectrove and other Hospital personnel violated Xeno’s religious freedom rights.  Included in the Library are the most recent cases in the 15th Circuit on these issues, Ali v. Dixon and Sosebee v. Murphy.

This task must be completed when I return later in the day from my meeting with the Board…

SAMPLE INSTRUCTION SHEET

COLUMBIA PRISON ASSISTANCE PROGRAM
An Equal Justice Project of the Columbia Bar Association

MEMORANDUM










April 10, 1991



To:
All Lawyers



From: Director of Litigation



Re:
Closing Arguments/Jury Trials

You should begin with an understanding of the legal principles that will be applied to the facts in the case. In some cases, you will be provided with jury instructions. In other cases, the instructions will not yet be drafted and you will have to rely upon an analysis of legal authority. The instructions or legal authority will give you the framework for your closing argument. However, the closing argument should not discuss or make reference to these authorities; a closing argument is not a legal brief or an essay. The argument must show how the evidence presented meets the legal standards which are or will be set forth in the jury instructions. The argument is based on the evidence presented, not histrionics or personal opinion. Write out your argument exactly as you plan to give it.

It’s important that the argument be in your own words, but remember that you’re communicating with a presented, and to persuade group of lay people. Your job is to help them understand how the law relates to the facts them that they have no choice but to find for your client. In doing that, you should consider the following:

•
State explicitly the ultimate facts that the jurors must find in order for your client to prevail.  

•
Organize the evidence in support of the ultimate facts.  

•
Incorporate relevant legal principles or jury instructions into your argument.  

•
Discuss the sufficiency of the evidence and the credibility of witnesses.

•
Draw reasonable inferences from the evidence to support positions you have taken.

•
Anticipate opposing counsel’s arguments and point out weaknesses in his case.  

•
Refer to equities or policy considerations that merit a finding for our client.  

The most important factors are organization and persuasiveness; if you immerse the jury in a sea of unconnected details, they won’t have a coherent point of view to discuss in the jury room. Never hold back any argument assuming that you will have a second opportunity to make it on rebuttal.

The following is an example of: ____________________________________

CANE, CARTON, COONEY & RODRIGUEZ-DOD, P.A.

2600 Commercial Boulevard, Suite 107

Hope Valley, Franklin 00045
TO: 
Applicant
FROM: 
Marilyn Cane
DATE: 
July 28, 1998
RE: 
Laser Lens, Inc. Refinancing

Five years ago, we prepared the articles of incorporation for Laser Lens, Inc. (LLI), a closely-held corporation that manufactures custom high-precision lenses for experimental and commercial lasers. Doctors Alan Tartar and Laurie Tsu, the husband-wife co-owners of LLI, started the business by combining their savings with a Small Business Administration (SBA) loan. They have developed the company into a profitable leader in the field. Tartar and Tsu, President and Vice President respectively, constitute the board of directors of LLI, each owning 3,500 shares of common stock, the only shares outstanding.

Drs. Tartar and Tsu have determined it’s time to expand LLI’s operations. They intend to enter the mass production market of high-precision lenses. Tartar and Tsu have developed a detailed business plan, commissioned architectural drawings for a new factory, obtained an option on an ideal building site, and are prepared to sign a fixed-price construction contract. The only thing they don’t have is the $22 million required to finance the expansion. 

Although LLI is doing quite well, it does not currently generate sufficient profits to fund the expansion of the business internally. Nor do Drs. Tartar and Tsu have the personal resources or the inclination to invest heavily in the venture. LLI’s original SBA loan has been repaid; there are no government or government-backed loans available to finance the expanded operation. 

Tartar and Tsu explored two financing alternatives: one is the sale of additional stock in LLI as proposed by Industrial Security Insurance (ISI), and the other is the issuance of bonds as proposed by Entrepreneur Finance Group (EFG). They rejected the EFG bond alternative and now seek our advice on the stock sale. A transcript of my recent recorded interview with Tartar and Tsu and other relevant documents are attached. 

Please prepare for my signature a letter addressed to Drs. Tartar and Tsu in which you do the following: 
(1) 
Using the materials in the file, including the article from the Breward Business Review, extract and list the goals they hope to achieve for themselves and LLI.

(2) Explain to them what the legal, economic, and personal consequences will be on each of their goals if they accept the ISI stock sale proposal. In this part of the letter, use each of the goals you have identified in part 1 as a section heading and discuss under that heading how the ISI proposal affects that particular goal.

Don’t bother with how the specific numbers play out; LLI has a battery of CPAs to crunch the numbers. Also, ignore any securities regulation issues. The proposal involves a private offering that should be exempt but, in any event, I have another associate checking on that question. To be most helpful to our clients, discuss the underlying principles in language that is understandable to non-lawyers and be sure to explain the meaning of statutory phrases like “voting trusts,” “preemptive rights” and others that might be unfamiliar to non-lawyers. Thanks for your assistance.

The following is an example of: ETHICAL DELIMMA






Levine, Clifford & Sampliner

Attorneys at Law

3216 Galewood Road

Oakland, Franklin 33337

(434) 731‑9413

TO: 
Applicant

FROM: 
Ellen Levine

DATE: 
February 25, 1997

SUBJECT: 
Premarital Agreement for Hank Hayworth and Wendy Wexler

Hank Hayworth is a longtime client of mine who has asked me to prepare a premarital agreement that he and Wendy Wexler, the woman he intends to marry, can sign. His goal is to keep his assets and those of his wife separate. Both of them have previously been married and divorced. 

Hank is a 45‑year‑old real estate developer who specializes in buying distressed residential property which he refurbishes and resells. When I was in law school at the University of Mackinac he was working on his M.B.A., and we played intramural volleyball together. I have represented him in a number of matters dealing with his business over the course of ten years. I also represented him in his divorce. 

Hank and Wendy began dating after she bought one of the houses he had remodeled. She bought the house after she separated from her first husband but prior to her divorce. Hank introduced her to me, and I represented her in a personal injury case that was settled two years ago. At the conclusion of the matter, I sent her a settlement check for $2,250 along with our standard termination letter telling her that our representation of her was concluded and that, unless or until she retained me to work on any other matter, I was no longer her lawyer. 

Wendy, who is 41, also went to the University of Mackinac, where she studied nursing. I did not know her there. She has both a B.S. and M.S. degree in nursing and has enjoyed a successful career as a hospital nurse. She has worked since college, with the exception of time she took off for maternity leave. She has one child, age 11. Five years ago she was promoted to the position of Director of Nursing Education at Oakland General Hospital. 

Hank says that Wendy does not want to get her own lawyer to advise her regarding the premarital agreement. After I began drafting the agreement, I became concerned about the consequences of Wendy’s being unrepresented in this matter and did some research into it. I have attached a partial first draft of the provisions I wrote to conform to Hank’s wishes. I have also attached a case I found from our Supreme Court and some provisions from the Franklin Rules of Professional Conduct (which are identical in substance to the ABA Model Rules of Professional Conduct). 
Since I’ve represented Hank for so long, I’ve concluded I cannot undertake the joint representation of Hank and Wendy or serve as an intermediary in this case. I have attached the Professional Conduct rule and comment on intermediaries so you can see the basis of my conclusion. Please do not spend time discussing this point. 

I need to meet with Hank to discuss representing him in this matter. To help me prepare for my meeting, please write me a memorandum that discusses what advice I should give Hank about the following: 

1.
How do Wendy’s rights and interests affect the enforceability of the agreement as it is now drafted? 

2.
What particular problems does Wendy’s being unrepresented present for Hank and me, and how should we resolve those problems? 

Be sure to state the reasons and to cite the authorities for your conclusions. 

· ETHICAL Problem – is the focus of the problem b/c they give us the professional conduct rule

The following is an example of: FACT GATHERING
Britzke, Klare & Pushkin

22 Myrun Avenue

Thomsonville Heights, Columbia

MEMORANDUM 










July 27, 1989

To: 

Applicant


From: 
Marsha Pushkin


Re: 

Stolier File

We represent Celia Stolier and are trying to help her establish the right to regular visitation with her granddaughter, Joanna Wallach. The child’s mother, Elizabeth Lawton, died several years after divorcing David Wallach, the father. After the mother’s death, the father was awarded custody and his second wife has adopted Joanna. Since then the parents have refused to permit our client to see her granddaughter and her every request to do so has been thwarted. My attempts to get an agreement for visitation through the parents’ lawyer have similarly been rejected as the correspondence in the file makes clear.  

There is a history of bad feelings between our client and her former son‑in-law and it is clear to me that she has done nothing to improve that situation. He is apparently prepared to make ugly allegations about her, but nevertheless, since she is very anxious to reestablish what appears to have been an excellent relationship with the child, she wants us to press forward on her behalf.  

I think that we are now at the stage where litigation is the only choice left. We will try to get the Family Division of Superior Court to require monthly weekend visitation for our client.

I have met twice with our client, discussed the case with opposing counsel and exchanged letters with him, interviewed Ms. Stolier’s brother‑in‑law, and tried to gather other information. There is no doubt that the facts here are seriously in dispute. It is clear to me that we are going to have to work hard to develop the facts necessary to convince the court to issue the order our client needs.
Before we draft the Petition for Visitation, I need your thoughts on how we should go about gathering the facts. I am assuming that we will have to engage in extensive investigation and discovery.  

What I need from you is a well‑organized, thorough but not unduly repetitive statement as to how we can obtain the evidence needed to show the court that our client should be granted the right to visit her grandchild. Please do not burden this memorandum with a general discussion of the legal right to visitation, as I am aware of those requirements. Instead, the memorandum should set forth the legal elements which we must establish in order to prevail, the items of evidence we will need to prove or disprove facts related to each of these elements, and the sources of such evidence. 

You should discuss facts of which we are already aware and items of evidence we may now have as well as those that might be discovered and/or obtained upon further investigation. For example, one of the elements to be established is that the grandchild, Joanna, has a desire to visit her grandmother. A fact of which we are aware and that needs to be proved in relation to that element is that Joanna has written a letter expressing that desire. An item of evidence to prove that fact is the letter written by Joanna that is in the File and which was given to us by our client. A fact which might be discovered upon further investigation is that Joanna may have told one of her teachers that she wished she could see her grandmother. These examples should give you an idea of what your memorandum should contain.

V. Keys to Success on the MPT

A. Communication

1. Proper Tone: Objective / Persuasive

2. Proper Audience: Lawyer vs. Layperson

B. Time Management

1. Finish the Exercise

2. Brevity is Beautiful

3. Don’t forget the mission: scoring the points is good enough

C.
Score Sheet (what the examiners want from you and what you’ll get from them)

1. Point Sheets are prepared by the national examiners and sent to the individual states for use or adaptation as the state sees fit.

2. The structure of the Drafter’s Point Sheet, typically, tells the scorer:

a. the objective of the exam question (ex. “the applicants are asked to write a persuasive memorandum of points and authorities in support of a motion to compel production….”)

b. the contents of the file and library

c. the expected Format and Organization of the answer

d. a Statement of Facts that should be integrated into the answer

e. a suggested structure of the Argument (“there should be three parts to the argument…”) or task with all elements and facts laid out 
D.
PRACTICE - 
· Don’t freak when see BarBri model answers
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