
I. Conflicts Problems on the Bar Examination
There are two major areas under the subject of Conflict of Laws with which you will need to be familiar for the Local portion of the Bar Examination:

·    Judgments:  Another state or nation is the source of a judgment.  The winner of that judgment wishes to have the judgment recognized and enforced by the courts of New York, which will be the forum for the enforcement action.

·   Laws:  Litigation is filed in New York and the New York court must decide whether to apply New York law to the controversy or some other state's or country's law.  (Note:  the bar examiners expect you to know your local law; they will tell you what the law of the other state or country is).  This is known as "choice of law."

Watch for two "flags:" (1) there will be  2 or more states (or another nation) mentioned and (2) the other jurisdiction’s legal rule or action will be described in the question.  New York will be the primary player.  The other state (or nation) will be designated by name or by letter (e.g., State X).

II. Judgments

A.  Recognition of Sister State Judgments


Example 1:  A sues B in State X for breach of contract and is awarded a judgment of

$250,000.  Because B has no assets in State X, A brings her judgment to New York and asks a New York court to recognize and enforce the judgment against B’s New York assets.  B asks the court to consider various defenses that were rejected by the court in State X.

1.  General Rule: Under the United States Constitution, federal statute and New York statute,  NY must recognize / enforce judgments issued by sister states 

a. Recognition – NY obliged to convert sister state judgment into NY judgment

b. Enforcement – NY obliged to use own enforcement mechanisms to apply the sister state judgment
2.  Defenses to Recognition and Enforcement
a. Lack of Personal Jurisdiction in State X.  If State X’s judgment was a default judgment (defendant did not appear to defend the case in State X), defendant may challenge State X’s jurisdiction over him when the default judgment is brought to New York for recognition and enforcement.


Thus, if B did not appear in State X, he could ask the New York court to examine whether State X had personal jurisdiction over him.
· this is minimum contact inquiry by NY re sister state
YES - If the New York court decides that State X had jurisdiction over B, New York will recognize and enforce the judgment UNLESS another exception applies
NO - If the New York court decides that State X did not have jurisdiction over B, New York will declare sister state’s judgment VOID (no further issue exists)
The judgment CANNOT be enforced against defendant’s assets.

b. New York may deny or limit recognition of a State X judgment if State X itself would deny or limit the effect of its judgment.

Example 2:  During the State X proceeding, plaintiff promises to drop the suit if defendant will pay plaintiff $10,000.  Defendant pays this money and leaves the jurisdiction, assuming that plaintiff will honor his promise.  Plaintiff does not and the court renders a judgment in favor of plaintiff for $50,000.  If State X would refuse to enforce its own judgment in light of this fraud, New York will not enforce
3. Invalid Defenses


a.  Mistake of law or fact  
Example 3:  Plaintiff sues defendant in State X for tortuous interference with inheritance.  The State X court determines that New York law should govern  the case and incorrectly determines that New York recognizes such a tort. Plaintiff prevails before the State X court. Defendant, who lost as a result of this mistake of New York law, argues that New York should refuse recognition to the “mistaken” judgment.  Despite the mistake by State X, New York must recognize the outcome of the State X proceeding.

Place to fix is on appeal in sister state 



b.  Public Policy
Example 4:  Plaintiff sues defendant in State X for attorneys’ fees.  The amount of the claimed fee is permissible under State X’s law but not under New York law.  New York courts have consistently refused to render judgment for what they consider exorbitant attorneys’ fees.  The State X court grants judgment to the plaintiff for the fee.  That judgment is brought to New York  for recognition and enforcement. Defendant urges the court to refuse recognition on the ground that the amount of the fee violates New York’s public policy.

1)  General Rule: NY will recognize / enforce judgment tho underlying determination violates NY public policy (BUT see foreign country judgments)
2)  Cautionary Note:

B.   Recognition of Foreign Country Judgments 

· guiding principle ~ comity ~ respect for foreign country judgment
1.  No constitutional obligation.  Recognition is governed by statute (Uniform Enforcement of Foreign Country Money Judgments Act).

· presumption ~ recognize foreign judgment

2.  Mandatory Non-Recognition


a. no personal jurisdiction over Def in foreign country (c/b raised in default AND litigated enforcement action)


b. Def <> have full / fair opportunity to defend

3.  Discretionary Non-Recognition


a.  Lack of subject matter jurisdiction in foreign court (exam will say this)


b.  Country X was a seriously inconvenient venue for the defendant 


c.  Plaintiff agreed to resolve the dispute somewhere other than in the courts of Country X.

· ~ parties agreed to resolve n a different country (K choice of forum clause)
· ~ parties agreed to arbitrate
d. The judgment violates the strong public policy of New York

· NY court free to refuse to enforce if foreign judgment violates public policy
Example 5:  Plaintiff sues defendant in Country X for attorneys’ fees.  The amount of the claimed fee is permissible under Country X’s law but not under New York law.  New York courts have consistently refused to render judgment for what they consider exorbitant attorneys’ fees.  The Country X court grants judgment to the plaintiff for the fee.  That judgment is brought to New York  for recognition and enforcement.  Defendant urges the court to refuse recognition on the ground that the amount of the fee violates New York’s public policy.

III.  Choice of Law


A. Domicile


1. Why does domicile matter in Choice of Law? plays major role in many choice of law decisions in NY
a. Example of a “hard” rule: All aspects of the devolution of personal property are governed by the decedent’s domicile at death.

b. Example of a “soft” rule: Key factors in choice of tort rules are plaintiff’s domicile, defendant’s domicile and the place of the tort.

2. The Basic Principle:  every person has a domicile.  This domicile may occur by operation of law or by choice.





3.   Types of Domicile
a. Domicile of Origin (by operation of law)--here we mean domicile 

at birth This domicile arises by operation of law.

· is the domicile of the parent(s) – NOT where baby born






Note:  A person’s domicile of origin remains her domicile until that domicile is changed either by operation of law or by choice.



b. Other Examples of Domicile by Operation of Law


1)  Minors – may Δ if parent’s domicile changes (applies throughout period of minority)


2)  Incompetents – retain domicile had prior to incompetency




c. Domicile of Choice
1)  Acquiring a domicile of choice (and thereby abandoning one’s domicile of origin) requires that one satisfy two criteria:

· physical presence in the chosen state or country and
· intention to be domiciled there.





i.  Physical Presence
This is a question of fact; a temporary presence will suffice if the intention criterion is met.

Example 6:  Arnie, a domiciliary of State Y, takes a job in Buffalo, New York. Intending to make his domicile in New York, he spends a few days in Buffalo looking for an apartment.  After finding one, he returns to State Y to move his things.  While there, he dies.  Although he was in Buffalo only a few days, New York is his domicile because his presence while short was combined w/ required intention




ii.  Intention to be Domiciled
The person must manifest an intention to remain in the new state or country INDEFINTIELY (not forever) It does not matter why one has this intention, only that one has it.

d.  Further Changes: As long as he meets the presence and intentionality requirements, a person may change domicile multiple times.

Example 7: One year after taking the new job in Buffalo, Arnie quits his job and returns to State Y.  Arnie is a domiciliary of State Y if he intends to wait there indefinitely 

e.  Multiple Dwellings
When a person has more than one home (e.g. one in New York and one in Florida), New York will apply the following general rules:


1) If one is a principal home and the other a seasonal one, the principal home is normally ~ domicile.

2)  If both are principal homes, the first acquired normally is the domicile.


B. Preliminaries to Choice of Law Analysis




1. There are two commonalities in all choice of law issues:  



     first,  laws of 2 states must differ and second, the difference matters
Example 8: State X has a statute of limitations of 4 years with respect to certain claims.  New York has a statute of limitations of 2 years for those claims.

Clearly, the two states have different laws.  However,

- if P sues in year 1, the choice is timely under both states’ laws ( NY applies its own SOL if does not matter
-if P sues in year 5, the choice still does not matter ( NY applies its own law
-Only if P sues in year 3 or 4 does the choice have legal significance.

Choice of law problems can be embedded in nearly any substantive law problem:  torts, contracts, property, wills and trusts, family law to name a few.

· only criminal and tax are areas where not relevant
2. Identifying the Choices

In order to present a choice of law issue, there must be at least two state's laws from which a choice may be made.  Identifying which states’ laws offer a permissible choice is a two-step process:

a.  First, does the United States Constitution permit the state's law to be chosen?

Example 9:  Harold, a State X domiciliary, is injured in State X when he is hit by a bus being used by a charitable organization from State Y.   Under the laws of State X and State Y a charitable organization is immune from suit.  Harold is able to get personal jurisdiction over the organization in New York and sues in New York.  Under New York law, the organization is not given immunity. May a New York court constitutionally choose New York's rule and subject the organization to liability?

  The Constitutional Standard
Applying the Due Process Clause and Full Faith and Credit Clause of the U.S. Constitution, the Supreme Court announced that for a choice of a state's law to be constitutional, the "state must have a significant contact or significant aggregation of contacts, creating state interests, such that the choice of its law is neither arbitrary nor fundamentally unfair."

· key words – significant contact to party OR parties
In Example 9, New York  could NOT constitutionally choose its charitable non-immunity rule because no strong connection to parties / transaction   
Example 10: Same facts as Example 9 except that the charitable organization is chartered in New York.  In this case, New York may constitutionally apply its rule because has significant contact w/ one of parties                      

Note, the Constitution allows a choice but does not compel it. Thus, in Example 10, New York could choose its rule but it is not required to do so.  Instead, it could, and probably would, choose State X’s law.

b. Second, does a state statute direct or prohibit the choice?  In addition to constitutional limitations on the law that may be chosen, there may be limitations found in state statutes.  For example, New York statutory law specifically identifies which states’ law may be applied to determine the validity of wills probated in New York.  A New York court could not properly choose some other state's laws even if it were constitutional to do so.


C. Choice of Law Rules in Tort

Example 11:  Nora Charles and her husband, Nick, are longtime residents of  Ithaca, New York.  They decided to celebrate their 25th wedding anniversary with a driving tour of State X.

As a prelude to the celebration, they stopped briefly in New York City, where Nick ingested a few martinis.  Apparently as a result of this behavior, Nick lost control of the car soon after crossing into State X and collided with a tree, resulting in serious injuries to Nora.  Nora instituted suit against Nick in New York, charging that he had negligently caused the accident and her injuries.

Nick’s attorney moved to dismiss the suit on the ground that, in State X, no right of action arises and no suit may be maintained for a tort committed during marriage by one spouse against the other.  Nora’s attorney countered with the observation that the common law rule of interspousal immunity has been abolished in New York, and such actions may now be maintained.

How should the judge rule on Nick’s motion to dismiss? 

a.  General Evolution of New York's Tort Choice of Law Rules
1) (Old rule) Vested rights doctrine--this theory would identify a particular event and simply apply the law of the state where that event occurred. In torts cases, the significant event was the injury because no liability arose until injury occurred and thus the court would apply the law of the injury, often called the law of the place of the wrong OR law of the place of the tort
If the vested rights rule were applied in Example 11  the judge would apply law of state X because where Nora injured  and  court would grant Nick’s motion.                                                                                                   

· examiners want to know this even tho no longer applies
b. Current Overarching  Approach - Government Interest Analysis
· Know the lingo

1) In Babcock v. Jackson, 12 N.Y.2d 473 (1963) New York adopted the "governmental interest" model for making choice of law decisions.  This model seeks to identify which state has the greatest interest in application of its law to the particular case.

2) How it works:

· identify the competing state rules (examiners tell other state rules)
· identify the policies that underlie those rules (sometimes examiners tell this)
· most rules favoring PL ~ 2 policies ( compensate PL + deter negligence / tortious behavior

· pro Def rules – preserve assets of Def
· identify the contacts of the parties (e.g., domicile) and transaction (key events underlying the lawsuit) with those states

· key steps - ask if the contacts with each state implicate or "trigger" that state's policies underlying its rules

If so, that state has an interest in applying its law; if not, that state has no interest in applying its law.


3) The possibilities:  if we are choosing between two states' rules, there are 3 possible outcomes:

one state has an interest in applying its law.  This is called  a “false conflict.”  In such a case, a New York court will choose the rule of the only interested state.

Both states have an interest in applying their law.  This is called a “true conflict.” These are the hardest cases and the method by which New York courts resolve these cases will be addressed later in this outline.

Neither state has an interest.  This is called an “unprovided-for case.” Normally a New York court will apply  NY Rule (b/c rule w/ which court most familiar)
4)  A final possibility:  the "Disinterested Forum."  Here there are three states whose rules might be applied.  Interest analysis is conducted and it is determined that the forum has no interest in applying its law and there is a true conflict between the other two.  New York courts will either 1. apply NY rule  or 2. apply rule that judge thinks is best
5)  Government Interest Analysis applied to Example 11. 



                                     State X                                        N.Y.

· Identify the             interspousal immunity        No interspousal immunity

                 Competing Rules                               

· Identify the               Preserve the tranquility          Provide compensation

                          Policies                       of marriage;                         for tort victims;

                                                             Prevent fraud against            Discourage negligence

                  






InsurCo
· Identify                     Place of the accident             Domicile of the parties

                        contacts 

                                                    Place of conduct

                                                                                                                 Place where insurance is      

                                                                                                                 centered.

· Policies

Triggered?                     NO                                       YES
Example 11 presents a  “false conflict“; a New York court would apply NY law.

c. Current New York Approach in Tort Cases.   New York has distinguished 2 general torts issues:

· NOTE - move away from place of accident when EITHER ( accident occurs in place neither party expected to be OR some place has FAR greater interest
1)  Conduct-Governing (also known as Conduct-Regulating) Rules.  In general, where the rules in conflict differ in defining the appropriate level of conduct (most often, a rule of the road), New York courts will normally apply the law of the place of the tort (usually the place of the injury).

Example 12:  J, a New Yorker, driving her automobile in State X, pulled off to the side of the road without turning on her emergency flashers.  Coincidentally, K, another New Yorker, not seeing J’s car, crashed into it.  Assume State X law requires that, if a driver pulls her car off to the side of the road, she must turn on the car’s emergency flashers and failure to do so will render her strictly liable for any injury to another resulting from the location of her car.  New York law does not require such a driver to turn on emergency flashers but treats the failure to do so as evidence of negligence that may be used against the driver if a person is injured as a result.  

K sued J in New York.  New York would call this a conflict of “conduct governing rules”.  Even though both plaintiff and defendant are New Yorkers, New York courts would apply state X’s law as place of injury / tort / accident.

· conduct governing rules – look at what party was doing immediately before the accident
2) Loss-Distributing or Loss-Allocating Rules.  Here the states may be in agreement as to the wrongfulness of defendant's conduct but disagree as to the consequences of that conduct.  These are often called “post-conduct” rules.

tested heavily
Examples:


a) guest passenger statutes – NY allows passenger to sue driver

b) all immunity rules – interspousal / family /charitable

c) caps on damages

d) vicarious liability rules – whether owner / lessor of car c/b held liable for negligence of driver
To resolve loss allocating conflicts in torts New York apply a modified government interest analysis through what are called the "Neumeier Rules."




3) The “Neumeier Rules”
a) Neumeier #1:  If P and D have the same domicile, apply the law of that domicile.

In Example 11, Nick and Nora are domiciled in New York.  The conflict of law involves a loss-allocating issue.  Because the parties share a common domicile and the issue is loss-allocating, Neumeier one applies and the court will choose NY law.
· no gov’t interest analysis / exceptions to look at ( this rule is absolute re loss allocating issue

· common domicile exists in 2 situations – PL & Def from same place OR (from different states BUT both states have same law AND accident occurs in third state)

· N#1 – applies if parties domiciled in different states BUT both states have same rules
b) Neumeier #2:  If the domicile is split, ask if the conduct that caused the accident or the injury that resulted occurred in the state of domicile of one of the parties.

If YES, ask if that state's law favors its domiciliaries. ( If so, apply that state's law.

Example 13.  Example 13 is the same as Example 11 except that Nick and Nora, although married, retain different domiciles.

                                                                      State X                                         N.Y.

                                                                    Nick's domicile                         Nora's domicile

                                                                    Place of the accident                                                

Note that the accident took place in Nick's domicile, Nick is the defendant and State X's rule favors the defendant because it grants him immunity from suit.  Neumeier #2 says, apply State X’s law.

Note also:  if the accident and conduct occurred in New York, New York law would apply.

c)  Neumeier #3: In all other situations, New York presumptively (rebuttable per below) applies the law of  the place of the accident.

· NOTE - move away from place of accident when EITHER ( accident occurs in place neither party expected to be OR some place has FAR greater interest



Other situations:

1.  three states (plaintiff domiciled in one state, defendant domiciled in another state, tort in a third state)

2.  tort touches both domiciliary states (defendant’s tortious conduct occurred in his state, plaintiff’s injury occurred in her state)

Example 14:  Example 14 is the same as Example 13  with this change.  Nick had his martinis in State X and the accident occurred in New York.

Note:

· Nick’s negligent conduct (drinking) occurred in his domicile and that state has a defendant-favoring rule (immunity).

· Nora’s injury occurred in her domicile and that state has a plaintiff-favoring rule (non-immunity)

· Neumeier #2 does not resolve this.

· true conflict – both states have interest in applying their own law ( this is N#3
Overcoming the presumption:  Here is where New York still follows “government interest analysis.”   In recent cases, the New York Court of Appeals has been willing to overcome the presumption in favor of the law of the place of the accident where another state’s policies will be severely impaired if the law of the place of the accident is applied.

Loss Allocation Summary:  In most cases, the Neumeier Rules boil down to this:  If the parties are from the same domicile, apply that law; in all other situations, apply the law of the place of the accident presumptively.

· relevance of gov’t interest in torts - 
i. multiple choice – know whether true conflict / false conflict  / unprovided for

ii. essay – committed to gov’t interest analysis ( use Neuermeir rules to take you where gov’t interest analysis should take you

1. gov’t interest analysis applies in coming to different conclusion than Neuemeir conclusion that place of accident applies
D. Choice of Law Rules in Contracts


a. Express Choice of Law Clause Contained in Contract
In contracts choice of law questions, you must first determine whether the parties have chosen the applicable law in their contract.  

1) If they have, New York courts will apply the chosen law, especially if the law is chosen to govern construction of the contract.

The parties can choose a particular state's law, even if that state has no connection with the parties or contractual performance, to govern such things as the standard of performance or excuse for non-performance or the amount of damages.

2) If, however, the issue is one of validity of the contract itself, the issue is harder.

Example 15:  A, a domiciliary of New York, and B, a domiciliary of State X, enter into a contract in which they include a choice of law clause choosing the law of State Y.  The laws of all three states treat contracts entered into by minors as void.  New York and State X set the age of majority at 18; State Y at 16.  A is 17.

circularity of analysis - Note that the contract is valid if the choice of law clause is given effect.  Whether the choice of law clause is given effect turns on whether the contract is valid.

To break this circularity New York courts enforce the choice of law clause unless:


i.  parties and transaction <> connection to place chosen OR

ii.  NY or State X law would O/W apply (there was no choice of law) AND

iii. NY or State X have materially greater interest than state chosen
b. Special Rules
1) Contracts governed by the U.C.C.  The U.C.C. calls for recognition of the parties' choice of law, if the state chosen bears a reasonable relationship to the parties OR the transaction and the parties  actually agreed ot the clause (~ no adhesion K)




2)  N.Y. General Obligations Law 5-1401

The parties to a contract involving $250,000 Dollars or more (including those covered by the U.C.C.) may choose New York law to govern their contract even though the parties and the transaction have no connection to NY and NY courts will often enforce those clauses
Example 16:  A and B, State X domiciliaries, agree in a contract to be performed in State Y that New York law will govern the contract.  If a New York hears the case (that is, does not dismiss on forum non conveniens grounds), New York courts will NORMALLY honor the choice of law clause



New York law goes further in 5-1402 and provides that if

(1)
the contract is for $1M or more , and

(2)
the parties have chosen NY law, and

(3)
the parties have submitted to NY jurisdiction,

then New York courts MUST hear the case (cannot dismiss on forum non conveniens grounds) and MUST apply New York law even if no other connection with NY.

· this trumps everything else


c. Choice of Law in the Absence of Express Agreement




1) Vested Rights Theory:  The traditional rule is comprised of two parts.

a)  Issues of the validity and effect of a contract are governed by the law of the place of execution of the contract.
Some examples:  the formalities of contracting (offer, acceptance, sufficiency of consideration, requirement of writing), capacity of the parties





b)  Issues of performance are governed by the law of the place of performance.



      Some examples:  sufficiency of performance, excuses for non-performance

2)  Limited Government Interest Analysis:  The Court of Appeals has made clear that government interest analysis is to play only a limited role in contracts choice of law questions.  For the great majority of contracts issues there are simply no strong governmental policies at stake.

· exceptions – capacity of parties (~ age related) / adhesion / need for writing under Statute of Frauds
3)  Modern Contract Choice of Law Approach.  In contract cases, New York courts apply an analysis that the courts call "the most significant relationship test," or the “grouping of contacts test” or the “center of gravity test.”  Although it goes by three names, it is, in fact, one test and proceeds like this:

· determine the relevant contacts with each state (State X and NY).  


These include:


- parties’ domicile

- place of K negotiation

- place K executed

- place of K performance
· consider which state appears to have the most significant contacts given the issue.

· this is NOT a balancing test

· is no clear issues ( examiners only interested in seeing your analysis


4) Special Cases
a)  Usurious contracts (contracts that specify an interest rate that is too high under New York law)--New York will sustain if valid under the law of any jurisdiction w/ a reasonable relationship to the parties and the transaction
b)  Automobile Insurance Policies--In actions between the insured and the insurer, the place where policy issued ~ source of the governing law.


E.  Choice of Law Rules in Property



1.  Intervivos Transactions

a. Real Property:  The Situs Rule:  all aspects governing and arising out of the 



conveyance of real property are governed by law of situs of the R/E
b.  Contracts to Convey Distinguished: a contract to convey land is governed by the contracts rules described above; a conveyance is governed by situs law.

Example 17:  M, age 17, and P, both domiciled in State X, entered into a contract in State X in which M agreed to convey Blackacre, located in State Y, to P.  Assume that under the law of State X the contract would be invalid because of M’s minority but the contract would be valid under the law of State Y.

M refused to complete the conveyance as called for by the contract and moved to New York. P instituted a suit against M in New York in which he sought a decree of specific performance of the contract to convey Blackacre. M defended on the ground that the contract was invalid because he was a minor. How should the court rule on M’s defense that the contract was invalid?

A New York court would apply the “grouping of contacts” test to determine the validity of the contract.

c. Personal Property: the law of the state where the property is located (the situs) is normally applied. BUT consider that personal property c/b moved
d. New U.C.C. rule: the law and filing system of the debtor’s location (residence or place of business), rather than the law of the situs of the secured chattel, governs.

Example 18: Creditor #1 secures her interest in a chattel at the place where Debtor is located, State X.  Debtor moves the chattel to New York. In New York Debtor gives a security in the chattel to Creditor #2.  As long as the Debtor has not moved his location, even though he has moved the chattel, Creditor #2 is directed to the local law and filing system of State X.



2.  Inheritance Issues: Here, New York's choice of law rules are largely statutory 



(EPTL 3-5.1).

a. Real property:  all aspects of the testamentary and intestate devolution of real property are determined by the law of  situs of Real Property
Note, however, that if the real property is located in New York, New York law will provide that the will is formally valid, which means  it h/b properly executed if it would be valid under the law of:
i. NY

ii. state of execution 
iii. state of domicile of decedent at execution OR death 
Example 19:  T dies leaving a will devising real property located in New York.  The will is signed by the testator when only one witness is present.  The will does not meet the requirements for validity under New York's rules.  The examiners tell you that the will was executed in State Z and the will does meet the requirements for validity under State Z’s law.  New York will validate the will under State Z’s law.  (Rules of alternative validation)
N.B.   This rule applies only if the land is located in NY ; if the land is elsewhere, apply law where land located
· b. Personal property

1) Intestate Succession:  New York courts apply the law of decedent’s domicile at death  to all issues of intestate succession
2) Testamentary Dispositions 

A) General rule:  all issues concerning validity of a will disposing of personal property are to be determined by the law of decedent’s domicile at death


B) Exceptions


Formal validity: if valid under ANY of ( NY  + place of execution at time of execution + decedent’s domicile at execution / death
applies to personal property located anywhere


Revocation or alteration 

apply law of domicile at revocation / alteration
Electing Against the Will:  EPTL 3-5.1:  if a will of a non-domiciliary designates New York law, New York courts will apply New York law to all property located in the state (real and personal).  Thus, testator by such a choice can defeat the otherwise applicable rule that her personal property would be governed by the law of decedent’s domicile at death)      
F. Choice of Law Issues Involving Matters of Family



1. Marriage
a. General Rule: valid where celebrated (where it took place) , valid everywhere (including NY)

b. Exception: if violates strong public policy of NY (~ incest / polygamy / under age of authority)

c. Non-exception – NY will respect gay marriage that is valid where celebrated (at least re all property issues / rights & duties of marriage)
2. Divorce
issue ~ full faith & credit ( does NY have to recognize divorce granted by other state
NY recognizes any divorce issued by state that had jurisdiction over EITHER ( parties or the marriage (marriage is located anywhere a spouse is domiciled ( that state has jurisdiction to destroy the marriage)
3. Alimony
- governed by law of state that issued the order of alimony
- real issue here arises when argue to change amount
4.  Child Support/Custody
- issues are entirely statutory (Fed / NY) ( no C/L issues here
- so moving state to state ( need to look at relevant statutes
G.  Overarching Exceptions
1.
Procedural rules:  apply the law of the forum (NY)
a. Civil practice rules – law of forum applies

b. Statute of Limitations – big issue on exam…
Apply New York statute of limitations unless New York’s “borrowing” statute applies.

This statute applies if plaintiff is non-NY resident AND cause of action arose outside NY
If both A and B apply choose shorter of N.Y. statute and statute of state where cause of action arose.


Note:  Residence not domicile.

Example 21:  J, a domiciliary of New York residing in State X, is injured in a car accident in State Y.  Both State X and State Y have a one-year statute of limitations.  New York’s statute is two years.  J brings suit in New York, eighteen months after suffering the injury.  ( Suit is time barred

Contrast: statutes of repose - extinguishes a cause of action from some point other than point of injury (more like substantive rule)
SoL – does not extinguish claim ( simply bars ability to recover – also runs from date of injury (more like procedural rule)
Example 22:  A New York resident is injured while working at a machine in a State Y plant in 1993.  The machine had been purchased by the employer in 1983, ten years and three months before plaintiff sustained his injury.  State Y’s law provides that no products liability claim may be brought against a party later than 10 years from the date that party parted with possession.  Plaintiff sues the manufacturer six months after he sustains his injury. 

Because State Y's law is a statute of repose (which extinguishes a cause of action) it is applied even though New York's statute of limitations, which ran from the date of his injury, would have allowed the claim to proceed.

2. Foreign Law is Completely Contrary to the Forum's Public Policy
NY supersedes only if deeply offensive to apply the foreign law
3. Foreign Law is Penal or Tax
NY <> hear the case and apply other state’s law
either apply NY law or extradite person to other state
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